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LEGISLATIVE HISTORY AND THE SURE AND TRUE 
INTERPRETATION OF STATUTES IN GENERAL AND THE 
CONSTITUTION IN PARTICULAR 


I 


During the debate in the House of Representatives on the 
Broadcasting and Television Act 1960, there occurred the following 
interchange :— 

‘Whatever the Postmaster-General may tell us tonight or at 

other stages of the bill, the Attorney-General has already 

pointed out that once this question reaches the court the 
opinions expressed here in speeches and answers to questions 
will have no bearing on the issue. I should like the Attorney- 

General to inform us later whether an opinion expressed by 

him in this House as Attorney-General of this nation, would 

have any bearing in litigation concerning interpretation of 
legislation.” 

Interjection—‘The honourable member could have two bob 

on it.’ 


In the second reading debate in the New South Wales Legisla- 
tive Assembly on the Industrial Arbitration (Female Rates) Bill 
1958, the Minister presenting the Bill uttered some comments in 
similar vein :— 

“T am attempting to explain what the Government intends. 

The Honourable Member must know that what is said in this 

House does not matter in the interpretation of the words of a 

measure. At times Honourable Members think they are doing 

certain things in this House, but a court will give an entirely 
different interpretation to the words contained in the legisla- 
tion.’’? 


To these quotations may be added the following remarks of 
Lord Reading in a debate in the House of Lords:— 


“Neither the words of the Attorney-General nor the words of 
an ex-Lord Chancellor, spoken in this House, as to the meaning 
intended to be given to language used in a Bill, have the 
slightest effect or relevance when the matter comes to be 
considered by a Court of Law. The one thing which stands 
out beyond all question is that in a Court of Law you are not 
allowed to introduce observations made either by the Govern- 
ment or by anybody else, but the Court will only give 


— 1. Commonwealth Parl. Deb. (1960) H. of R., p. 1899. 
2. N.S.W. Parl. Deb. (1958), p. 2345 
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consideration to the Statute itself. That is elementary, but I 
think it is necessary to bring it home to your Lordships because 
I think too much importance can be attached to language 
which fell from the Attorney-General.’’3 


Il 


Let those quoted passages furnish the text for this article, 
which consists of an examination of the rule of construction that 
states that the parliamentary history of an enactment is not 
admissible to explain its meaning. Exclusion extends, not only to 
the proceedings in Parliament, but also to extra-parliamentary 
materials such as the report of a royal commission or committee 
of which the legislation may be the fruit.4 Given that the words 
of Parliament itself, formally enacted in the statute, are the 
authentic expression of the intention of Parliament, it follows that 
parliamentary history or other materials cannot be allowed to alter 
the perceived meaning of the statute. It follows less clearly, though 
it appears to be equally well established, that these materials may 
not be resorted to where, on an examination confined to the legis- 
lative text, the meaning eludes confident perception and the 
interpreter is driven beyond the bare text in order to complete 
his task. 


Ill 


The exclusionary rule has been examined critically in other 
places.5 The justification for examining the matter afresh lies in 
two recent decisions of the Supreme Court of Victoria in which 
parliamentary debates were referred to as aids for construing in 
the one case an Act of the Victorian Parliament, and in the other 
an Act of the Commonwealth Parliament. That the references were 
made is on the face of it surprising and warrants investigation. 

The matter before the Victorian Supreme Court in 7. M. 
Burke Pty. Lid. v. City of Horsham® involved the interpretation of 
a difficult provision of the Local Government Act 1946 of Victoria, 
the provision having been amended in 1949 and again in 1954. 


3. 94 H.L. Deb., p. 232 (1934). 

4. Maxwell on the Interpretation of Statutes, 10 ed. (London, 1953), pp. 

27-8; Craies on Statute Law, 5 ed. (London, 1952), pp. 121-3. 

5. See C. K. Allen, Law in the Making, 6 ed. (Oxford, 1958), pp. 476-8, 
485, 497-501, 504-7, 512-4; F. Frankfurter, ‘“‘Some Reflections on the 
Reading of Statutes’, 47 Columbia L. Rev. 527 (1947); D. G. Kilgour, 
“The Rule Against the Use of Legislative History’, 30 Can. Bar Rev. 
769 (1952); K. C. Davis, ‘“‘Legislative History and the Wheat Board 
Case’, 31 Can. Bar Rev. 1 (1953); J. A. Corry, ‘““‘The Use of Legislative 
History in the Interpretation of Statutes’’, 32 Can. Bar Rev. 624 (1954); 
and B. B. Benas, ‘“‘The Construction of Statutes’, 102 L.jJ. 269 (1952). 

6. [1958] V.R. 209. 
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In his judgment, Sholl J., having reached a certain view of the 

provision, went on to say: 
“The view which [ have taken appears to me also to accord 
with what one would expect to have been the intention of the 
Legislature having regard to doubts which had arisen in legal 
circles prior to the amendment of 1949; see Victorian Hansard 
1949, vol. 230, p. 2176, where it is recorded that Sir Jas. 
Kennedy, the then Minister of Public Works, and the Minister 
in charge of the Bill, said in his second reading speech: ‘Section 
586 of the Local Government Act provides that where some 
private street construction works are urgently required, a 
council may execute the urgent works, charge for them, and 
postpone the other works until later. Doubt has arisen as to 
whether the urgent works should be done as a separate scheme 
or whether a complete scheme should be prepared and only the 
urgent portion executed. There have been conflicting opinions 
on that question.’ 

I do not continue the quotation to the point where the 
Minister stated the purpose of the amendment, but it is, I 
consider, legitimate to refer to his statement of the problem 
which had arisen in relation to the matter in legal and local 
government circles, and which it was obviously the purpose of 
the amendment to deal with. 1 do so the more readily because 
it is well-known that the practice was in 1949, as it is today, 
for the second-reading speech of the Minister in charge of such 
a piece of amending legislation as the Local Government Act 
1949, to be prepared for the Minister by the parliamentary 
draftsman from information in his possession.’’? 


The other judges on the case, Lowe J. and Martin J., while con- 
curring in the result reached by Sholl J., do not appear to have 
made themselves a party to his reference to parliamentary debates. 

In Langhorne v. Langhorne® the question was whether the 
jurisdiction under Part IIIA of the Commonwealth Matrimonial 
Causes Act 1943-1955, which provided that a woman with three 
years’ residence in a State may institute matrimonial proceedings 
in the Supreme Court of the State as though she were domiciled 
in the State, was available to a woman who, though qualified by 
residence, was also in fact domiciled in Victoria so that the ordinary 
State matrimonial jurisdiction was open to her. The Court, con- 
sisting of Barry J., in holding that Part IIIA was applicable, appears 
to have thought that support for this conclusion was to be found 
in the consideration that Part IIIA, inserted in the Principal Act 
by an amending Act of 1955, was intended to continue and, at the 


7. ibid., at p. 216. 8. tbid., 500. 
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same time, widen the limited jurisdiction, based on residence, 
conferred by Part II of the Principal Act. 
In May 1955 an amending Bill was introduced in the Common- 
wealth Parliament. It was passed by both Houses, and 
received the assent on 15 June, 1955, and commenced to 
operate on 13 July, 1955. Jt was avowedly designed to continue 
the beneficial effects of Part II of the Principal Act and to 
remove the limitations as to time and other restrictive con- 
ditions contained in the original legislation. (Commonwealth 
Parliamentary Debates 1955, pp. 451-4, 1451-1464 (Representa- 
tives); Vol. 55 (Senate) pp. 737-9, 761-7).° 
The italics have been added. The pages referred to comprehend 
the whole of the debates in the House and Senate on the 1955 Bill. 
The judgments of Sholl J. and Barry J. raise a number of 
issues. What is the real import of the rule against legislative 
history ? May it be that, as has been suggested,! the text writers 
have mistaken its nature and erected into a canon of construction 
what is no more than a counsel of caution? May parliamentary 
debates be looked at, not to see Parliament’s intention, but for the 
purpose of ascertaining what was the mischief Parliament was 
dealing with ? 


IV 


To begin somewhere near the beginning, in the Middle Ages 
one finds English judges making free use of any means available 
for ascertaining the actual intention of the lawmakers. Three 
examples mentioned by Professor Plucknett are given here." In 
the reign of Edward I Hengham C.J. settled a difficult question in 
the words: ‘“‘We agreed in Parliament that the wife if not named 
in the writ should not be received.’’!2. Thorpe C.J. recalled in 1366 
that there had been a discussion before him on the interpretation 
of a statute “‘and Sir Hugh Green C.J., K.B., and I went together 
to the council where there were a good two dozen bishops and 
earls, and asked those who made the statute what it meant.’’ The 
archbishop told them what the statute meant, after remarking that 
the judges’ question was rather a silly one.’* In the famous case 
of the Statute De Donis, though the Statute referred only to the 
first generation, Bereford C.J. said: “He that made the statute 
meant to bind the issue in fee tail, as well as the feoffees, until the 
tail had reached the fourth degree, and it was only through 


9. ibid., at pp. 501-2. 10. Kilgour, op.cit. 

1]. See T. F. T. Plucknett Statutes and their Interpretation in the First Half 
of the Fourteenth Century (Cambridge, 1922), and Concise History of the 
Common Law, 4 ed. (London, 1948), p. 311, et seq. 

2. Y.B. 32 and 33 Edw. I (Roll Series), 429. 

Concise History, p. 312. 
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negligence that he omitted to insert express words to that effect 
in the statute; therefore we shall not abate this writ.’’4 

These cases belong to a period when there existed a close 
association between the judges and the lawmakers. In such a 
setting, a casual attitude to the legislative text, joined with what 
to modern eyes seems an uninhibited search for the true legislative 
intent, was natural. For one thing, a reliable means of ascertaining 
that intent was likely to be available—it might merely involve the 
judge consulting his own memory, or seeking access, freely given, 
to those who made the law, or relying on a tradition as to what 
was the actual intent. However, towards the middle of the four- 
teenth century the intimacy between those that made and those 
that construed the law disappeared as the judiciary developed into 
a separate and isolated institution. A stricter approach to the 
interpretation of statutes emerged and the legislative text began 
to be given the primacy that it has today. 

Problems of meaning were not thereby dissolved. It would 
have been quite consistent with the view that the text is the best 
evidence of legislative intent to allow supplementary evidence of 
that intent when the text was not clear; on the other hand, a bold 
rewriting of the text in the style of Bereford C.J. would be ruled 
out. However, moving now to the sixteenth century, the judges 
are to be found grappling with the difficult problems of meaning 
by arming themselves with “rules of construction’. Granted that 
there may have been difficulties in the way of obtaining satisfactory 
supplementary evidence of legislative intent, an intricate system 
of rules of construction is drawn up and applied with such 
enthusiasm and devotion as to suggest that the exercise was under- 
taken, not as the best that could be managed in the circumstances, 
but as the natural and correct way of tackling the task of inter- 
pretation. The nature of the rules ranged from rules that turn on 
matters of grammatical structure to the comprehensive and now 
discarded doctrine of the equity of a statute, whereby the words 
may be broadened or narrowed so that they accord with equity 
and reason. The emergence of judge-made rules of construction 
was a development of critical importance. With it, the view 
became established, and familiar, that the correct solution of diffi- 
culties in meaning lies, not in trying by such direct ways as peering 
into the legislative process to ascertain the legislative intent, but 
in applying professional canons to the lifeless letters of the legislative 
text. Though it is not until 1769 that the exclusionary rule is 
first mentioned and not until about 1900 that its position becomes 
practically unassailable, the seeds of the development were sown 
in the sixteenth century. 


14. Y. BB. Edward II (Selden Society), xi. 177; xii. 226. 








6 The University of Queensland Law Journal 


At the same time the picture in the sixteenth century was 
not unmixed. In Heydon’s Case!® in 1584 the Barons of the 
Exchequer promulgated the famous ‘‘mischief rule’ for the “sure 
and true interpretation of all statutes in general.’’ One of the 
matters, the Barons said, to be discerned and considered was the 
mischief and defect which the statute was intended to remedy. 
This provided some leverage for the admission of evidence of 
legislative transactions, as providing the surest evidence of the 
mischief. Significantly, however, the report offers no advice as to 
how the mischief is to be ascertained. In the note by Plowden 
on the equity of a statute, one may suspect that, despite the 
philosophic adornments with which the statement is studded, some 
of the cases cited turned, not on equity and reason, but on an 
historical knowledge of the purposes of the lawmakers.!® In the 
seventeenth century there were two occasions where a judge, 
favoured with knowledge of the actual legislative intent, used that 
knowledge in construing the statute. In 1662 in Hedworth v. 
Primate,‘* in holding that an Act operated upon contracts made 
before it, Hale C.B. said that its predecessor was expressly limited 
to future contracts, ‘“‘but those words were left out of the Act on 
purpose to leave it general, to my own certain knowledge.”’ Lord 
Nottingham in Ash v. Abdy'* in 1678 claimed the Statute of Frauds 
as his own: “I said that I had some reason to know the meaning 
of this law; for it had its first rise from me, who brought in the 
bill into the Lords’ House, though it afterwards received some 
additions and improvements from the Judges and the civilians.” 

What appears to be the first expression of the exclusionary 
rule was made by Willes J. in Millar v. Taylor!®: “‘The sense and 
meaning of an Act of Parliament must be collected from what it 
says when passed into a law; and not from the history of changes 
it underwent in the house where it took its rise. That history is 
not known to the other house, or to the Sovereign’’.2° But an 
examination of the judgments shows the dictum to be a very feeble 
thing indeed, for each of the judges, including Willes J. himself, 
considered the parliamentary history of the Act !24_ Reference was 
made to the petition of authors, book-sellers and printers that led 
to the passage of the Act, Aston J. providing a citation of the 
volume of the Journal of the House of Commons in which the 
petition appeared. Reference was made to changes in the Bill in 
committee in the House of Commons, with Willes J. making use 
in this connexion of the rule of parliamentary practice that a new 
Bill cannot be made in a committee. As to the suggested ignorance 


15. 3 Co. Rep. 7a. 16. 2 Plowden 465. 
17. Hardres 318. 18. 3 Swans. 664. 
19. 4 Burr. 2303. 20. ibid., at p. 2332. 


21. ibid., at pp. 2333-4, 2350-2, 2390-1, 2405. 
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of the House of Lords about the transactions in the Commons on 
the Bill, it appears from the judgment of Yates J. that the Lords 
and the Commons in fact conferred on one aspect of the Bill. 


It has been suggested that the principal historical reason for 
the adoption of the exclusionary rule was the unavailability of 
legislative records.22. In fact, as Millar v. Taylor demonstrates, 
the Journals of the Houses, in which were reported the formal 
legislative history of enactments, were available. Willes J. bases 
his dictum, not on the unavailability of evidence, but on the 
assumed irrelevance of what takes place in one House in construing 
an enactment that required the assent of another House and the 
Sovereign as well. It was true, however, that reports of parlia- 
mentary debates, when they began to appear, were fanciful and 
unreliable and, in the opinion of Parliament, unlawful as con- 
stituting a breach of privilege.2* On the other hand, cases con- 
tinued to occur where, as in Ash v. Abdy above, the judge had 
knowledge of legislative history. Thus in 1793 Lord Kenyon 
referred to the fact that the statute had been drawn by Powell J. 
“and that accurate judge would not have introduced all these 
different words if the last alone would have been sufficient’’.%4 
In England at any rate, the isolation of the judges from other 
governmental spheres has never been entirely complete; the Lord 
Chancellor, for example, has a place in all of the three traditional 
departments of government, legislative, executive and judicial. 


Vv 

Surveying the scene at the end of the nineteenth century, it 
may be said that, on the evidence of the reported cases, occasions 
where the possibility of using legislative history arose were rare 
and in those cases in fact the history was put to use. The one 
thing against their use was the dubious dictum of Willes J. in 
Millar v. Taylor. By contrast, in the next hundred years there 


22. K.C. Davis, op. cit. 

23. One may date effective reporting of the debates of Parliament from 1803. 
However, throughout the nineteenth century the reports were based 
substantially on newspaper reporting and it is not until the commence- 
ment of official reports of the House of Commons debates in 1909, followed 
shortly by official reports for the House of Lords, that a completely 
satisfactory system was established. See W. Law, Our Hansard (London, 
1950). In the Australian colonies, satisfactory reporting systems were 
established in the latter half of the nineteenth century, with the exception 
of Tasmania, where even today there are no official reports of parlia- 
mentary debates and no alternative comprehensive reports. See The 
Australian Encyclopaedia (Sydney, 1958), vol. 4, pp. 424-6. There have 
been official reports of the debates of the Commonwealth Parliament since 
it commenced to function in 1901. There are also official reports of the 
debates of the Legislative Councils of the Northern Territory (commenc- 
ing 1948) and the Territory of Papua and New Guinea (commencing 
1951). 

24. R.v. Wallis, 5 T.R. 375, at p. 379. 
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are more than twenty reported cases concerning the admissibility 
of legislative history—an indication that the materials were becom- 
ing more freely available and more reliable—and the dominant and 
prevailing judicial view was firmly against admission. The issue 
now being fairly and squarely raised, in case after case, the judges 
on the whole remained true to the attitude to interpretation struck 
by their predecessors in the sixteenth century. 

In 1833 in M’ Master v. Lomax?® Lord Brougham was inclined 
to read down the general words of an Act so as to exclude Scotland, 
relying on knowledge that the measure was submitted to Parlia- 
ment on the suggestion of Lord Plunkett, whose object was to 
deal only with England and Ireland. But one vear later in 
Cameron v. Cameron?® the legislation was held to extend to Scot- 
land, Lord Lyndhurst saying: ‘““What Lord Plunkett intended is, 
for the purpose of construing the Act, immaterial, for the words 
of the Act must speak for themselves’. In Fellowes v. Clay?’ in 
1843 Lord Denman C.J., speaking for the Court, used the reports 
of the Real Property Commissioners, on which the Act in question 
was based, but added that such materials were ‘‘sometimes 
dangerous guides in the judicial construction of public Acts, which 
ought to speak for themselves’. In the opinion of the judges in 
Salkeld v. Johnson®® some few years later, it was a case where 
second thoughts were best and the reports should not have been 
used.2® Pollock C.B., speaking for the Court of Exchequer 
Chamber, took some pains to describe the proper approach: 

‘“‘We propose to construe the act of Parliament, according to 

the legal rules for the interpretation of statutes, principally by 

the words of the statute itself, which we are to read in their 
ordinary sense, and only modify or alter so far as it may be 
necessary to avoid some manifest absurdity or incongruity, but 
no further. It is proper also to consider the state of the law 
which it proposes or purports to alter, the mischiefs which 
existed, and which it was intended to remedy, and the nature 
of the remedy provided, and to look at the statutes in pari 
materia as a means of explaining this statute. These are the 
proper modes of ascertaining the intention of the legislature; 
and we shall not, therefore, refer to the Report of the Real 
Property Commissioners published shortly before the passing 


25. 2 Myl. & K., 32. 26. ibid., 289. 
27. 4.Q.B. 313, at pp. 354-360. 28. 2C.B. 749; 2 Ex. 256. 
29. Lord Denman’s “‘lapse’’ in Fellowes v. Clay is rather remarkable as he 


and his Court had two years earlier in 1841 refused to look at the reports 
of the ecclesiastical commissioners “‘for the direct purpose of construing 
the statutes founded upon them’’: Jn the Matter of the Dean of York, 
20.B. 1, at p. 34. In 1840 he had refused to take notice of the parlia- 
mentary history of a proviso: Queen v. Capel, 12 Ad. and El. 382, at 
p. 411. Subsequently in 1848 he refused to look at speeches in Parlia- 
ment: FP. v. Whittaker, 3 Car. & K. 636. 
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of this act, and to which it is supposed to have owed its origin, 

in order to explain its meaning; not conceiving that we can 

legitimately do so, however strongly we may believe that it 

was introduced in order to carry into effect their recommenda- 

tion to establish a new statute of limitations for tithes.’’®. 
Pollock C.B. spoke again in Barbat v. Allen** in 1852, where he 
alluded to a judgment of Lord Truro explaining how a section came 
to take the form it did. Pollock went on to say that the history 
of a clause in a statute was certainly no ground for its interpretation 
in a Court of Law and he would guard himself against being con- 
sidered as resorting to any such means. 


In 1880 Cockburn C.J. in South Eastern Railway Co. v. Railway 
Commissioners,®? swimming against the current of judicial opinion, 
boldly attempted to formulate a rule for the admission of parlia- 
mentary materials: ‘“where the meaning of an Act is doubtful, we 
are, I think, at liberty to recur to the circumstances under which it 
passed into law, as a means of solving the difficulty."" He mentioned 
that the Act was a government measure and went on to refer to 
the speech in the Commons of the member who introduced the 
Bill and to the speech of the Lord Chancellor in the House of Lords. 
On appeal to the Court of Appeal counsel submitted that an Act 
cannot be construed by reference to a debate in Parliament, and 
Lord Selborne emphatically and peremptorily agreed.** 


Enough has been said to indicate the dominant judicial trend 
in the nineteenth century,** but one more case, a particularly 
instructive one on judicial attitudes, is given. In Attorney General 
v. Sillem®® in 1863, a case concerning some extremely difficult points 
of construction of the Foreign Enlistment Act, counsel ranged far 
and wide, drawing heavily on parliamentary history and quoting 
debates freely. The Court’s reaction to the onslaught was, not so 
much to explicitly rule the materials inadmissible, as to take the 
view that they were unhelpful, though Pollock C.B., not surprisingly, 
set his face against admissibility. He said: “But neither this 
Court, nor any other Court, can construe any statute, and least of 
all a criminal statute, by what counsel are pleased to suggest, were 


30. 2 Ex., at p. 273. 31. 7 Ex. 609, at p. 616. 

32. (1880) 5 O.B.D. 217, at pp. 236-7. 

33. (1881) 50 L.J. Q.B. 201, at p. 203. 

34. Other cases where parliamentary transactions or the reports on which 
legislation was based were considered to be inadmissible are Martin v. 
Hemming (1854) 24 L.J. Ex. 3; Ewart v. Williams (1854) 3 Drew. 21; 
Queen v. Hertford College (1878) 3 O.B.D. 693; Richards v. McBride 
(1881) 8 O.B.D. 119; Herron v. Rathmines Improvement Commissioners 
1892] A.C. 498. Cases where such materials were let in were two 
ecclesiastical cases before the Privy Council—Hebbert v. Purchas (1871) 
L.R.P.C. 605, and Ridsdale v. Clifton (1877) 2 P.D. 276—and the case 
of Hudson v. Tooth (1877) 3 O.B.D. 46. The P.C. decisions are discussed 
later in the article. ; 

35. 2H &C 43l. 
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alterations made in Committee by a Member of Parliament, who 
was ‘no friend to the Bill’, even though the Journals of the House 
should give some sanction to the proposition. This is not one of 
the modes of discovering the meaning of an Act of Parliament 
recommended by Plowden, or sanctioned by Lord Coke or Black- 
stone.’ Bramwell B. commented thus: “It may be said that this 
is a lawyer’s mode of dealing with the question, merely looking at 
the words. It is so, and I think it right. A Judge, discussing the 
meaning of a statute in a Court of law, should deal with it as a 
lawyer and look at its words. If he disregards them and decides 
according to its makers’ supposed intent, he may be substituting 
his for theirs, and so legislating. As has been excellently said, 
‘Better far be accused of a narrow prejudice for the letter of the 
law, than set up or sanction vague claims to discard it in favour 
of some higher interpretation, more consonant with the supposed 
intentions of the framers or the spirit which ought to have animated 
them’.’’3? 

After 1900 the question is regarded as having been settled 
against admissibility. The Court of Appeal in 1906 refused to 
consider parliamentary history—‘‘Both sides sought to refer to 
what passed in Parliament . . . but such evidence was of course 
inadmissible, and we have confined ourselves, as we were bound to 
do, to an attempt to collect the meaning from the language used.’’3§ 
Lord Atkinson and Lord Parker in Hollinshead v. Hazleton®® and 
Lord Haldane, Lord Dunedin and Lord Wrenbury in Viscountess 
Rhondda’s Claim® regarded the rule as ‘‘well settled’? and ‘‘well 
established’’. If more was needed, it was provided by the judgment 
of Lord Wright in Assam Railways & Trading Co. v. Commissioners 
of Inland Revenue,*' with which Lord Warrington, Lord Atkin and 
Lord Thankerton concurred. “It is clear that the language of a 
Minister of the Crown in proposing in Parliament a measure which 
eventually becomes law is inadmissible and the Report of Com- 
missioners is even more removed from value as evidence of intention, 
because it does not follow that their recommendations were 
accepted”. 

The deep seatedness of the judges’ aversion to examining 
legislative processes is illustrated by The Queen v. Bishop of Oxford,® 
and the same case on appeal under the name of Julius v. Bishop 
of Oxford. The Court of Appeal had allowed the opinion of the 
Lord Chancellor on section 3 of the Church Discipline Act of 1840, 


36. ibid., at pp. 521-2. 37. zbid., at p. 537. 
38. R. v. West Riding of Yorkshire County Council (1906) 2 K.B. 676, at 
p. 700. See also pp. 716-7. 


39. [1916] 1 A.C. 428. 40. (1922) 2 A.C. 339. 
41. [1935] A.C. 445, at p. 458. 42. (1879) 4 O.B.D. 525. 


43. (1880) 5 App. Cas. 214; 49 L.J. O.B. 577. 
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given in a speech during the third reading debate on the Public 
Worship Regulation Act, 1874, to be read to it. It is to be noted 
that the speech was used, not in relation to the Bill then under 
consideration, but as embodying a view of some authority on a 
provision passed many years before; also, that the speech did not 
purport to give “‘inside information’’ about what Parliament 
intended by section 3 of the Church Discipline Act but proceeded 
along ordinary lines of construction. It is submitted that the 
Court of Appeal was right in what it did, although, the speech 
having been let in, two members of the Court, Baggallay L.J. and 
particularly Thesiger L.J., had doubts as to whether their action 
was correct.44 On appeal to the House of Lords, the Lord 
Chancellor, Lord Cairns, and Lord Selborne strongly disapproved 
of the action taken by the Court of Appeal.*® This looks like a 
view that nothing good can come out of Parliament—whatever its 
nature and whatever its relevance. Mention may also be made 
here of the opinion expressed by a majority of the Law Lords in 
Viscountess Rhondda’s Claim that the rule of exclusion applied 
before a committee of privileges of the House of Lords, although 
Viscount Birkenhead all but jeered at the holders of such a view, 
and a lay member of the committee spoke of the absurdity and 
absolute futility of telling the very peers who had passed the Act 
in question a short time ago that their declared intention and the 
construction on which they proceeded were not to weigh with 
them.46 In Hilder v. Dexter,4? Lord Halsbury is to be found declar- 
ing that the worst person to construe an Act is the person responsible 
for its drafting, because he is very much disposed to confuse what 
he intended to do with the effect of the language which in fact has 
been employed. On this ground his Lordship abstained from giving 
any judgment in the case. 


VI 
The general development of the rule of exclusion has been 
traced, but there remain three matters to be dealt with. The first 
matter concerns two decisions of the Privy Council of the late 
nineteenth century on ecclesiastical subjects in which legislative 
history was extensively used. In Hebbert v. Purchas,’® in which 
the Act of Uniformity 1662 was considered, reference was made to 


44. (1879) 4 O.B.D. at pp. 576-7, 599-600. 

45. See 49 L.J. O.B., at p. 578. 

46. [1922] 2 A.C., at pp. 349-350 and 403. 

47. 31902] A.C. 474, at p. 477. See also per Sargen:, L.J. in Re Ryder and 
Steadman’s Contract (1927) 2 Ch. 62, at p. 84: ‘‘Nor is any importance 
to be attributed to the views of the writer, because he may be recognized 
as the draftsman of the statute in question. On the contrary, that very 
fact may disable him from taking an unbiased view of the expressions 
used in the Act’. Cf. Lord Nottingham in Ash v. Abdy above. 

48. (1871) L.R. P.C. 605, at pp. 648-9. 
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the introduction of a proviso by the Lords, its rejection by the 
Commons and the reasons relied on in the subsequent conference 
between the two Houses. The Journals of the Houses were referred 
to. Use was made of similar materials in Ridsdale v. Clifton.*® 
Probably the better view of these cases is that in relation to old 
ecclesiastical laws a freedom is permitted that is elsewhere denied. 
An argument of necessity may be invoked to justify the exception, 
for if the judges were not able to range freely through contem- 
poraneous writings and records, they would often have difficulty in 
assigning a precise content to ecclesiastical laws. It does not 
seem possible to take the decisions any further. A submission by 
the Attorney-General in Viscountess Rhondda’s Claim, based on 
Hebbert v. Purchas, that the general exclusionary rule does not 
extend to entries in the Journals of either House failed to gain 
acceptance.®! 

The second matter concerns the question whether the rule 
amounts to an absolute embargo on the use of legislative materials 
or whether it is only their use for a certain purpose, “‘for the direct 
purpose of construing the statute’, that is proscribed. Julius v. 
Bishop of Oxford above may be read as suggesting that the pro- 
hibition is, at least so far as concerns speeches in Parliament, 
absolute. However, Lord Halsbury in Eastman Photographic 
Materials Co. v. Comptroller-General of Patents, Designs, and Trade 
Marks* referred to the report of the commission that led to the 
enactment in question for the purpose of seeing what was the 
mischief or defect intended to be remedied. In doing this he based 
himself on the canons of construction recorded in Heydon’s Case, 
remarking that no more accurate source of information as to what 
was the evil or defect in mind could be imagined than the report of 
that commission. Lord Halsbury’s action was noted without 
adverse comment by Lord Wright in Assam Railways & Trading 
Co. v. Commissioners of Inland Revenue® and there are other cases 
in which reports have been used in this fashion.** If reports may 
be so used, why not speeches in Parliament as well? The answer 
given by Lord Westbury in Re Mew and Thorne® was that they 


49. (1877) 2 P.D. 276. 

50. See Lord Halsbury in Read v. Bishop of Lincoln (1892) A.C. 644, at 
pp. 652-3. 

51. [1922] A.C., at p. 346. Lord Wrenbury suggested that the Privy Council 
in Hebbert v. Purchas did not refer to the Journals as materials upon 
which it relied in forming its opinion of the question of construction, but 
arrived at its opinion independently and merely used the reference by 
way of “‘illustration’’. See ibid., at pp. 398-9. Viscount Birkenhead 
was sceptical of this narrow reading of Hebbert v. Purchas and, it is 
suggested with respect, rightly so. 

52. [1898] A.C. 571, at pp. 573-5. 53. [1935] A.C., at pp. 458-9. 

54. Farley v. Bonham (1861) 30 L.J. Ch. 239 and Re Mew and Thorne (1862) 
31 L.J. Bk. 87. See also Shenton v. Tyler (1939) 55 T.L.R. 522 and the 
note thereon in 55 L.Q.R. 488. 

55. (1862) 31 L.J. Bk. 87. 
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can. After referring to the report of the commission that led to 
the legislation and to the speech of the member who introduced it 
into the Commons he said: 


“Now, I advert to these matters for the purpose of abiding 
by that rule of interpretation which was approved of by Lord 
Coke, that in the interpretation of a statute it is desirable 
first to consider the state of the law existing at the time of its 
introduction, and then the complaints or the evils that were 
existing or were supposed to exist, in that state of the law. 
I do this for the purpose only of putting the interpreter of the 
law in the position in which the legislature itself was placed; 
and this is done properly for the purpose of gaining assistance 
in interpreting the words of the law, not that one will be 
warranted in giving to those words any different meaning from 
that which is consistent with their plain and ordinary significa- 
tion, but at the same time it may somewhat assist in inter- 
preting those words and in ascertaining the object to which 
they were directed.’’5® 
To this may be added the view expressed by Griffith C.J., in 
Municipal Council of Sydney v. Commonwealth that parliamentary 
debates may be referred to “for the purpose of seeing what was the 
subject matter of discussion, what was the evil to be remedied, and 
so forth.”’>* This is, of course, using legislative history to ascertain 
intent, but by the indirect means of discerning and considering the 
mischief or defect to be remedied. In Re Mew and Thorne the 
question was whether the enactment excluded a discretion as to 
the discharge of bankrupts; the defect revealed by the materials 
looked at was the evils attendant upon the existence of a discretion 
under the pre-existing law No great powers of reasoning were 
required to conclude from this that Parliament meant to exclude 
the discretion. 


Thirdly, mention must be made of Deputy Federal Commissioner 
of Taxation (N.S.W.) v. W. R. Moran Pty. Lid.,58 a case dealing with 
the constitutional validity of the Commonwealth Wheat Industry 

1ssistance Act 1938, the preamble of which referred to the con- 
ference between the Prime Minister and State Premiers which had 


56. ibid., at p. 89. In the middle stages of the U.S. Supreme Court’s journey 
from a position where legislative materials were excluded to the present 
position where they are let in, the Court was saying much the same 
sort of thing. “Although debates may not be used as a means for 
interpreting a statute, that rule, in the nature of things, is not violated 
by resorting to debates as a means of ascertaining the environment at 
the time of the enactment of a particular law; that is, the history of 
the period when it was adopted”: Standard Oil Co. v. U.S. (1910) 221 
U.S. 1, at p. 50. 

(1904) 1 C.L.R. 208, at pp. 213-4. 

(1939) 61 C.L.R. 735; at pp. 754, 766, 776, 796; P.C. (1940) 63 C.L.R. 
338, at p. 341. 
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led to the passage of the Act and other connected legislation, 
Commonwealth and State. The High Court and, on appeal, the 
Privy Council, considered that in the circumstances the record of 
the conference could be referred to. 

It seems then that the position in relation to legislative history 
may be stated as follows. Legislative history may not be looked 
at for the purpose of providing direct evidence of the intentions of 
the lawmakers, but there is a probable exception in favour of old 
enactments dealing with church matters. There is however pre- 
cedent for using it as indirect evidence of intention, by way of 
indicating the mischief or defect intended to be remedied by the 
enactment. This includes speeches in Parliament. It would be 
undoubtedly correct to add that such indirect evidence of intention 
will not be allowed to alter or contradict the clear meaning of the 
legislative text. Where a statute expressly refers to a conference 
or similar proceedings as a result of which the legislation was pro- 
posed to Parliament, the record of the conference or other pro- 
ceedings may be looked at, and there do not appear to be any 
limits to the purposes for which the knowledge thus gained may 
be used, except that, no doubt, it would not be allowed to alter or 
contradict the clear meaning of the legislative text. 

If this statement be accurate, then, with respect, Sholl J. was 
probably justified in the use he made of parliamentary debates in 
T. M. Burke Pty. Ltd. v. City of Horsham discussed above. On 
the other hand, once again with respect, there can hardly be any 
doubt that Barry J. in referring in Langhorne v. Langhorne to the 
“avowed design’ of the Commonwealth Parliament infringed 
established principles. 


Vill 


In the United States, where legislative materials are looked at 
for the direct purpose of ascertaining intent, it has been facetiously 
said that only when legislative history is doubtful do you go to 
the statute. The quip makes an important point: legislative 
materials, if used at all, must not be allowed to swallow up the 
words of the statute, which is the appointed vehicle for the 
expression of the legislative will.®°® English judges have reacted to 
the danger by favouring complete exclusion. There is, however, an 


59. Some members of the United States Supreme Court would countenance 
modification of the clear ordinary meaning of the words in the statute, 
provided the evidence from legislative history is sufficiently convincing. 
See the dissenting judgment of Frankfurter, J. in Commissioner of Inland 
Revenue v. Acker (1959) 4 L. ed. 2d 127, at p. 133: ‘“‘But if Congress 
chooses by appropriate means for expressing its purpose to use language 
with an unlikely or even odd meaning, it is not for this Court to frustrate 
its purpose. The Court’s task is to construe not English but congressional 
English. Our problem is not what do ordinary English words mean, 
but what did Congress mean them to mean’’. 
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intermediate position available and that is a judicious and informed 
consideration of such materials in cases where, on a reading con- 
fined to the text, the meaning remains unclear. 


3ut, in addition to the danger just mentioned, there are other 
grounds for arguing that legislative materials should be excluded, 
for the reason that they are of little weight, or of uncertain 
significance, or just irrelevant. These arguments have been put 
ably and at length by J. A. Corry in the Canadian Bar Review 
and what the objections seem to come down to is an assertion that 
to speak of the intention of a plural legislature, particularly a 
bicameral one, is mere fiction, and the belief that parliamentary 
debates offer a reliable guide to the nature of that intent, supposing 
it could exist, an illusion. It really amounts to a view that parlia- 
mentary debates are on the whole a rather meaningless political 
rite, from which no useful information can be derived. But is the 
position as bad as this? Although debates may not always be as 
able, informed or coherent as one might desire, and although most 
issues debated are seen and discussed as part of the bigger and 
ever-running political debate as to whether Her Majesty’s Govern- 
ment should become Her Majesty’s Opposition, it is suggested that 
there is sufficient coherence, relevance and ability present in debates 
to justify a general rule that these are materials from which assist- 
ance may be sought. Whether in fact assistance is provided, and 
the weight to be given to it in construing the statute, are matters 
to be considered in the particular case. Not that the writer harbours 
rose-coloured views that, with the admission of legislative materials, 
most problems of construction would be decisively solved. Still it 
is thought to be a possible and proper position to take, in relation 
to the assertion that these materials should be excluded because 
they are of little use, to assert in reply that they should be used, 
though their utility in many cases may not be very great. For one 
thing, the lawmakers would have the comfort of being a little surer 
that they are in fact doing what they think they are doing. 

The seeptics as to legislative materials are referred to the 
following modest use of them as an aid in construing section 44 of 
the Criminal Justice Act 1948 of the United Kingdom. Put shortly, 
section 44 provided that, if the accused is acquitted, ‘‘the court 
may, if it thinks fit, direct the payment . . . of such sums as appear 
to the court to be reasonably sufficient to compensate the accused 
for the expenses properly incurred by him in carrying on his 
defence.”’ 

While section 44 in terms imposes no limit on the discretion 

of the court, it was never intended, and it would be quite 


60. N.5above. See also the statement by Latham C.J. in the First Uniform 
Tax Case (1942) 65 C.L.R. 373, at pp. 409-410. 
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wrong, that costs should be awarded as of course to every 
defendant who is acquitted. Its use should be reserved for 
exceptional cases and every case should be considered by the 
court on its merits. 
I may add that a reference to Hansard (499 H.C. Deb. 5 S. 
1294) shows that this is in accordance with what the Attorney- 
General stated in Parliament was the intention of the clause 
when it was being considered in committee. 
The words are those of the English Court of Criminal Appeal in 
1952. 


IX 


In what follows, the use of legislative history in the field of 
Australian constitutional law, is considered. In other fields of law, 
Australian courts have been content to follow the established English 
position and the only matter of particular note, apart from the 
Australian cases already discussed, is an extensive use of parlia- 
mentary history by the New South Wales Industrial Commission, 
consisting of A. B. Piddington, K.C., in a case in 1927.® 

“I have made use, and shall make use, of the history of this 

legislation not as in any way altering the view we ought to 

take of the meaning of the words now found in the law, but 
as guiding the tribunal to analyse their meaning, knowing how 
they came to be used. It is clear law that the debates of 

Parliament cannot be used for construction purposes, but a 

lawyer may often find a line of inquiry opened to him by 

reading the debates and seeing from them what was con- 
templated.’’® 
The distinction suggested by the Commissioner is, to sav the least, 
a fine one, and in fact he appears to have used the debates ‘‘for 
the direct purpose of construing the statutes’’ in question. 


Coming now to the interpretation of the Constitution, when 
the High Court began to function in 1903 there was available a 
comprehensive record of the Conventions and Conferences in Aus- 
tralia that drew up the draft Constitution, of the negotiations 
between the colonial delegates and the imperial authorities when 
the document finally agreed upon was sent to England for approval 
and enactment by the Imperial Parliament, and, of course, of the 
proceedings in the Imperial Parliament on the Constitution Bill.® 
This quite formidable mass of materials was made more accessible 


61. (1952) W.N. 175. See the comments in 102 L./. 269. 


62. In ve Standard of Living Determination and Living Wage Declaration, 
36 1.A.R. (N.S.W.) 250. 
63. zbid., at p. 257. 


64. A list of materials is appended to this article. 
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by the excellent history of federation presented in Quick and 
Garran’s Annotated Constitution of the Australian Commonwealth, 
published in 1900. Further, the members of the original High 
Court, Griffith C.J., Barton and O’Connor JJ., had played a leading 
part in the fashioning of the Constitution, as had also the next 
two appointments to the Court, Isaacs and Higgins JJ. The ques- 
tion of admissibility arose early in the life of the Court. In 1904 
in Municipal Council of Sydney v. Commonwealth®? counsel was 
prevented from quoting a statement of opinion from the Convention 
debates that section 114 of the Constitution referred only to future 
impositions of taxation on property of the Commonwealth by the 
States. But it is important to note the remark made by Griffith 
C.J. that the Convention speeches ‘‘are no higher than parlia- 
mentary debates, and are not to be referred to except for the purpose 
of seeing what was the subject matter of the discussion, what was the 
evil to be remedied, and so forth.’’** A few months later, in Tasmania 
v. Commonwealth,®* the High Court, whilst stating that ‘‘the 
expressions of opinion of members of the Conventions should not 
be referred to,’ on the other hand considered that the successive 
draft bills of 1891, 1897 and 1898 prepared by the Conventions 
could be. The Privy Council in Webb v. Outrim®® in 1906, in 
considering the effect of the Constitution on appeals to itself, 
derived assistance from the observation ‘‘that the appeal to the 
King in Council was, as a matter of history, one of the matters 
that was prominently before the British Legislature at the time 
it passed the Commonwealth Act....” In Baxter v. Commissioners 
of Taxation (N.S.W.)®* in 1907, the joint judgment of Griffith C.J., 
Barton and O’Connor JJ., referred to section 74 of the Constitu- 
tion (appeal to the Privy Council) in the form it took in the draft 
finally produced by the Convention proceedings of 1897 to 1898, 
and to the fact that changes were made in the draft, though not 
affecting section 74, as a result of the Premiers’ Conference of 1899, 
adding that the draft, together with the changes made, were set 
out in the Schedules of the Victorian Australasian Federation 
Enabling Act 1899. The Judges, however, stopped short of referring 
to, although they were inclined to think they could refer to, the 
subsequent negotiations in London whereby section 74 was altered 
to the form it took in the Constitution as passed by the Imperial 


65. 1 C.L.R. 208, at p. 213. See also Stephens v. Abrahams (No. 2) (1903) 
29 V.L.R. 229, in which the Victorian Supreme Court had held that it 
could not have regard to what was said in the Conventions by members 
upon the scope, purview and effect of the provisions of the Constitution. 


66. ibid., at pp. 213-4. Writer's italics. 

67. (1904) 1 C.L.R. 329, at p. 333. 

68. (1907] A.C. 81, at p. 91. 

69. 4C.L.R. 1087, at pp. 1114, 1115. See also p. 1148. 
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Parliament. In fact in 1904 in Deakin v. Webb™ Griffith C.J. and 
Barton J. had referred to these negotiations, the latter in some 
detail. 
As to subsequent events, in the Engineers’ Case™ Knox C.]J., 
saacs, Rich and Starke JJ., referred to the speech of Lord Haldane 
in the debate in the House of Commons on the Constitution Bill 
as evidence that Australian federalism was radically different in 
conception from the federalism of the United States. In Newcastle 
and Hunter River Steamship Co. Ltd. v. Attorney-General for the 
Commonwealth,’? Brissenden, K.C., referred to Convention speeches 
throwing light on the drafting history of section 98 of the Constitu- 
tion, and argued that the history of the provision could be used 
as an argument as to its meaning, citing the Engineers’ Case and 
Baxter v. Commissioners of Taxation (N.S.W.) among other cases. 
From the report it appears that the Court did not object to the 
reference, although it summarily rejected the submission as to the 
meaning of section 98 based on it. In Deputy Federal Commissioner 
of Taxation (N.S.W.) v. W. R. Moran Pty. Lid.,3 Evatt J. suggested, 
in relation to the intention of section 96 of the Constitution, that 
perhaps the Court should take judicial notice of the fact that the 
sections 96 and 87 were closely associated together—this being a 
clear reference to the section as forming part of the agreement on 
the vexed issue of Commonwealth-State financial relations that was 
reached at the Premiers’ Conference 1899. Dixon C.J. also touched 
on this point in the Second Uniform Tax Case,** but indicated a 
rather different approach. 
“Section 96 forms part of the financial clauses of the Constitu- 
tion which we know as a matter of history were the final 
outcome of the prolonged attempts to reconcile the conflicting 
views and interests of the colonies on that most difficult of 
matters. The fact that it came out of the Premiers’ Conference 
in 1899 (see the Victorian statute Australasian Federation 
Enabling Act 1899 (No. 1603) particularly s. 2 and first 
schedule), when the opening words of s. 87 (the Braddon clause) 
were inserted, does not assist in its construction nor ought the 
fact to be used for such a purpose, notwithstanding that now it 
has a place, however inconspicuous, as part of the history 
of the country.”’ 


The italics have been added. On the other hand, the same Judge 


70. 1 C.L.R. 585, at pp. 622, 626-7. O’Connor J. considered that only if 
the words failed to yield a reasonable meaning could the Court have 
resort to the history of the clause: ibid., at p. 630. 

(1920) 28 C.L.R. 129, at p. 147. 

(1921) 29 C.L.R. 357, at p. 363. 

(1939) 61 C.L.R. 735, at p. 803. 

(1957) 99 C.L.R. 575, at p. 603. Kitto J. agreed with Dixon C.J.’s 
judgment. 
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in the Bank Nationalization Case,*** in proposing a certain view 
of section 75 (iii) of the Constitution, said that the ‘view is com- 
pletely confirmed by the history of the provision, which explains, 
if indeed it does not illuminate, the whole matter.”’ In his Honour’s 
opinion, that history disclosed that the variation in wording between 
section 75 (iii) and the provision in the American Constitution 
from which it was derived, was effected by the framers of the 
Australian document out of regard to a line of judicial decisions on 
the American provision. For this information, he relied on the 
awareness of the Australian founding fathers of the judicial exegesis 
of the American Constitution, but added: 


‘““‘We may be permitted to know as a matter of history that 
what is now s. 75 (iii) appeared in its present form in the 
draft Constitution presented at the Convention of 1891 and 
that before it so emerged it had gone through the hands of 
Sir Samuel Griffith who had before him the report of the 
Judicial Committee over which Inglis Clark J. presided.”’ 

In the form it took in the report of the Judicial Committee, the 

provision followed its American model closely, without the variation 

subsequently introduced. 74> 


The story is quickly told, but it is not so easy to say just what 
precisely it amounts to. It may be taken as accepted that it is 
not permissible to refer to speeches in the Conventions or in the 
Imperial Parliament on the effect of the provisions of the Constitu- 
tion. The use of Lord Haldane’s speech in the Engineers’ Case 
appears to go against this, but it is suggested, with respect, that 
the reference to the speech, and indeed the argument of which it 
forms part in the judgment, have never been taken very seriously.7°* 
But as to the drafts prepared by the Conventions, it does seem that 
they may be referred to although the faculty appears to have been 
rarely exercised. If the drafts produced by the Conventions may be 
referred to, there would seem to be no objection to referring also 
to the draft in the form it took after the modifications agreed to 
by the Premiers’ Conference. Returning to the use of speeches, 
may they be used for the limited purpose of ascertaining the mischief 
to be remedied ? Griffith C.J.’s dictum in Municipal Council of 
Sydney v. Commonwealth turns upon the assumed existence of a 
general rule of admissibility of parliamentary debates for this 


74a. (1948) 76 C.L.R. 1, at pp. 363-7. 

74b. On this see G. Sawer, Australian Constitutional Cases, 2nd ed. (Sydney, 
1957), p. 245, where it is suggested that, as a matter of history, it is 
more probable that the founding fathers in framing s. 75 (iii) were 
guided by Australian rather than American experience. 

Contra D. Kerr, The Law of the Austyvalian Constitution (Sydney, 1925), 
p. 50, but see H. S. Nicholas, The Australian Constitution, 2nd ed. 
(Sydney, 1952), p. 319, and W. A. Wynes, Legislative, Executive and 
Judicial Powers in Australia, 2nd ed. (Sydney, 1956), pp. 25-6. 
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purpose; the authority that exists for such a rule has been con- 
sidered above. 

In order to complete the description of the position it is neces- 
sary to add something on the operation of the doctrine of judicial 
notice in this field. It has been said that an ‘‘astral intelligence,” 
unprejudiced by any historical knowledge, and interpreting a con- 
stitution merely by the aid of a dictionary, might arrive at a very 
different conclusion as to its meaning from that which a person 
familiar with history would reach. The main items, at least, of 
the story of federation qualify admirably as matters which may be 
judicially noticed”* and notice has in fact been taken of (1) the 
general motives for federation,?? (2) that the work of fashioning 
the Constitution was carried out by a series of conventions and 
conferences among the Australian colonies,’® (3) that the statesmen 
concerned were familiar with the political system of the United 
States,7® (4) some of the events of the Premiers’ Conference 1899*° 
and (5) the battle of the colonial delegates in London on the matter 
of appeals to the Privy Council.*! It would be proper for the 
judges to refer to the records to refresh and verify their notional 
judicial knowledge of the matters of which notice may be taken. 
May matters judicially noticeable be used in construing the Constitu- 
tion? We have the authority of the Privy Council that the general 
circumstances of the making of the Constitution and the familiarity 
of the makers with the Constitution of the United States are two 
items of background against which the Australian document must 
be interpreted.*? As has been seen, in the early years, the negotia- 
tions in London were used in relation to the import of the Constitu- 
tion on the matter of appeals to the Privy Council, although the 
present tendency appears to be to derive the policy of section 74 
on Privy Council appeals from the section itself, with little or no 
assistance from its history.8% The position should probably be 
stated as being that such general matters as provide the broad 
historical background against which the Constitution must be 
viewed may be used in construing the Constitution. As to matters 
of more particularity, the judgments of Evatt J. in Deputy Federal 
Commissioner of Taxation (N.S.W.) v. W. R. Moran Pty. Ltd. and 


76. On the doctrine of judicial notice, see Dixon C.J. in Australian Com- 
munist Party v. Commonwealth (1951), 83 C.L.R. 1, at pp. 196-7. 

77. Baxter v. Commissioners of Taxation (N.S.W.), at pp. 1108-9. 

78 {ttorney-General for the Commonwealth v. C.S.R. Co. Ltd. (P.C.) (1913), 
17 C.L.R. 644, at p. 652. Attorney-General for the Commonwealth v. 
The Queen (P.C.) (1957), 95 C.L.R. 529, at p. 536. 

79. D’Emden v. Pedder (1904), 1 C.L.R. 91, at p. 113. Attorney-General for 
the Commonwealth v. The Queen (P.C.), at p. 536. 

80. Dixon C.J. in the Second Uniform Tax Case quoted above. 

81. Deakin v. Webb and Webb v. Outrim referred to above. 

$2. See notes 78 and 79. 

83. See O'Sullivan v. Noarlunga Meat Ltd. (No. 2) (1956), 94 C.L.R. 367, 
at pp. 375-6. 
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of Dixon C.J. in the Bank Nationalization Case and the earlier 
cases on section 74, suggest that they, too, may be used for con- 
struction purposes. However, it may be prudent to entertain some 
reserve on this latter point. In this connexion, the passage from 
the judgment of Dixon C.J. in the Second Uniform Tax Case, quoted 
above, may be of some importance; it can be read as indicating an 
opinion that some matters within judicial notice may not be used 
for construction purposes. 


The overall picture, then, is one in which the legislative history 
of the Constitution has been largely, though not wholly, excluded 
for construction purposes. It is not easy to assess the extent of 
the assistance that would have been derived had the materials been 
freely resorted to. The Convention debates, in particular, are 
rambling affairs and by no means univocal on many important 
points. In this regard, it is of interest that investigations that 
have been made into the intentions of the founding fathers on the 
much-litigated section 92 failed to produce unanimity.** 

It remains only to note the opinion of Evatt J. in Deputy 
Federal Commissioner of Taxation (N.S.W.) v. W. R. Moran Pty. 
Lid.*> that there is a fundamental distinction between cases where 
the Court is simply interpreting the language of a statute and cases 
where it has to consider whether a statute infringed an overriding 
constitutional provision. 

In the latter case, the Court may entirely fail to fulfil its duty 

if it restricts itself to the language employed in the Acts which 

are challenged as unconstitutional. ... In principle there is 
no reason whatever why public announcements of governmental 
policy, official governmental records and communications, and 
even the records of the proceedings in parliament, including 
records of debates, must necessarily be excluded from the field 
of relevant evidence. *® 
However, the other members of the High Court, and, on appeal, 
the Privy Council, did not recognise the suggested distinction, but 
proceeded on the basis that the ordinary rules applied where a 
statute is challenged on constitutional grounds.*? 


P. BRAZIL* 


S84. See F. R. Beasley, ‘“The Commonwealth Constitution: Section 92—lIts 
History in the Federal Conventions’, 1 U. of W.A. Annual Law Review 
97, 273, 433 (1948-1950) and compare R. L. Sharwood, ‘‘Section 92 in 
the Federal Conventions: A Fresh Appraisal’, 1 M.U.L. Rev. 331 (1958). 

S (1939) 61 C.L.R. 735, at p. 793. 

“ti. ibid., at pp. 793, 794. 

s ibid., at pp. 766, 776; (P.C.) (1940) 63 C.L.R. 338, at p. 341. 
*B.A., LL.B., Commonwealth Public Service Fellow, Australian National 

\ niversity, 1960 
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APPENDIX 


Materials on the making of the Constitution. 


Official Record of the Proceedings and Debates of the National Aus- 
tralasian Convention, Sydney, 1891 (Sydney, 1891). 


Official Report of the National Australasian Convention Debates, Adelaide 
Session, 1897 (Adelaide, 1897). Proceedings of the Australasian Federal 
Convention, Adelaide Session, 1897 (Adelaide, 1897). 


Official Record of the Australasian Federal Convention Debates, Sydney 
Session, 1897 (Sydney, 1897). Proceedings of the Australasian Federal 
Convention, Sydney Session, 1897 (Sydney, 1898). 


Official Record of the Debates of the Australasian Federal Convention, 
Melbourne Session, 1898 (Melbourne, 1898). Proceedings of the Australasian 
Federal Convention, Melbourne Session, 1898 (Melbourne, 1898). 


Minutes of the Conference of Premiers on the Commonwealth Bill, 
Melbourne, 1899 (printed in the Argus, 3 February 1899). Reprinted in 
C.H.M. Clark, Select Documents in Australian History, 1851-1900 (Sydney, 
1955), p. 510. 


Papers relating to the Federation of the Australian Colonies. Vic. 
P.P. 1900, Vol. 3. 


Commonwealth of Australia Constitution Bill, Reprint of the Debates in 
Parliament, the Official Correspondence with the Australian Delegates, and other 
Papers. (London, 1900). 
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THE NEW SOUTH WALES LEGISLATIVE COUNCIL 
ABOLITION CASE 


I 


The decision of the High Court in Clayton and Ors. v. Heffron 
and Ors.‘ covers a number of important points of constitutional law. 
The main effect of the case is to establish the principle that the 
State of New South Wales, acting under the authority of its own 
constitutional statutes, may abolish its Upper House without the 
consent of that chamber to the abolition bill. The Court has also 
given an opinion on the question, which received some discussion 
in Tvethowan’s Case, whether a court may by injunction or declara- 
tion interfere with the passage of a Bill which has not yet been 
enacted into law. 

The case arose from a Bill introduced by the New South Wales 
Government to abolish the New South Wales Upper House. The 
Bill in question was the Constitution Amendment (Legislative 
Council Abolition) Bill 1960. Before examining the Bill it is neces- 
sary to refer to the previous history of the New South Wales 
Constitution Act. The original Act of 1902 had replaced nineteenth 
century legislation which established the authority and powers of 
the Legislature of New South Wales. Sec. 5 of the Act was as 
follows: ‘‘The Legislature shall, subject to the provisions of the 
Commonwealth of Australia Constitution Act, have power to make 
laws for the peace, welfare, and good government of New South 
Wales in all cases whatsoever, provided that all Bills for appropriat- 
ing any part of the public revenue or for imposing any new rate, 
tax or impost shall originate in the Legislative Assembly.”? By 
section 7 the Legislature was given authority to alter the laws 
concerning the Legislative Council provided that a bill of this nature 
was to be reserved for the royal assent and laid before both houses 
of the Imperial Parliament.* In 1929 the Constitution (Legislative 
Council) Amendment Act was passed. This introduced a new 
section 7A after s. 7. Section 7A provided that the Legislative 
Council was not to be abolished except in a specified manner. The 
manner specified was the submission of the bill after passage through 


1. (1960) 34 A.L.J.R. 378 

2. The Legislature is defined by s. 3 as meaning His Majesty the King 
with the advice and consent of the Legislative Council and Legislative 
Assembly (subject to a contrary indication in the context or subject- 
matter). : 

3. The Australian States Constitution Act 1907 (Imperial) lays down the 
rules relating to reservation. By s. 1 (1) bills altering the constitution 
of the Legislature must be reserved. However, there is a proviso to the 
effect that this shall not affect bills in relation to which instructions 
have been given by the Monarch to the Governor, or where assent is 
given by the Governor by reason of a public emergency to a temporary bill 
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both Houses to a referendum and approval by a majority of those 
voting at such a referendum. 

In 1930 both houses of the New South Wales Legislature passed 
two Bills, one of which purported to repeal s. 7A, and the other 
purporting to abolish the Legislative Council.4 These Bills were 
not submitted to a referendum. Certain members of the Legislative 
Council thereupon instituted a suit in the Supreme Court of New 
South Wales for a declaration that the Bills could not be lawfully 
presented for the royal assent and for an injunction restraining the 
presentation of the Bills. The declaration and injunction were 
granted by the New South Wales Full Court to which the case had 
been referred. An appeal was taken to the High Court, the appeal 
being limited to the question whether the Parliament of New South 
Wales had power to repeal s. 7A or to abolish the Legislative Council 
except in the manner provided by s. 7A. The High Court dis- 
missed this appeal® and the Privy Council upheld the judgments of 
the lower courts: Attorney-General for N.S.W. v. Trethowan.? 

Trethowan’s Case established the rule that the Legislature was 
bound to follow the manner and form laid down by s. 7A for the 
abolition of the Legislative Council, 7.e., submission to a referendum, 
and that a Bill could not be lawfully presented for the royal assent 
without this procedure being followed. Subsequent to this decision 
the Legislature of New South Wales passed the Constitution Amend- 
ment (Legislative Council) Act 1932 (No. 2 of 1933). This Act 
introduced two new sections into the Constitution Act of 1902: 
5A and 5B. 5A dealt with money Bills. It provided that if the 
Legislative Council rejected or failed to pass a money Bill which 
had been passed by the Legislative Assembly, the Assembly might 
direct that the Bill be presented to the Governor for the royal 
assent notwithstanding that the Legislative Council had not 
assented. 5B dealt with Bills other than money Bills. It laid 
down a procedure whereby a Bill, passed by the Assembly, which 
the Legislative Council had rejected or failed to pass, could 
ultimately be presented for the royal assent without passage through 
the Legislative Council, provided that the following conditions were 
observed 

1) the Legislative Council reject, fail to pass, or pass with 
amendment, a Bill passed by the Assembly; 

2) the Bill be passed again after an interval of three months 

by the Assembly and again rejected, not passed, or passed 
with amendments by the Council; 


4. These were among the first legislative enactments of the Lang Ministry 
which was returned to power in 1930 after the defeat of the Bavin 
Ministry which had passed the 1929 amending act 

5. Tvrethowan v. Peden, 31 S.R. (N.S.W.), 183. 

6. Attorney-General (N.S.W.) v. Trethowan, 44 C.L.R. (1930-1), 394 

ynev-Generval (N.S.W.) v. Trethowan 19382 [A.C.\, 526 
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(3) a free conference take place between managers of both 
Houses ;8 

(4) a joint sitting take place between members of both Houses; 

(5) the Bill be then submitted to a referendum for approval. 
It is to be noted that the Constitution Amendment (Legislative 
Council) Act 1932 was passed by both Houses of Parliament and 
approved by the electors in accordance with the procedure laid 
down in s. 7A.® 

In 1959 the New South Wales Government brought in the 
Constitution Amendment (Legislative Council Abolition) Bill. This 
Bill provided by s. 2 that the Legislative Council was hereby 
abolished. A new section was added to the Constitution Act of 
1902 as amended by inserting s. 7B after s. 7A. S. 7B provided 
that a Legislative Council should not be re-established except in the 
manner provided by the section, which was submission to a refer- 
endum and approval by the electors. 

The Bill was passed by the Legislative Assembly on 2nd 
December 1959. On the same day the Legislative Council passed 
a motion that the Bill be returned to the Assembly without delibera- 
tion thereon. The basis of the motion was that the Bill should 
have originated in accordance with ‘“‘long established precedent, 
practice and procedure” in the Legislative Council. On 3lst March 
1960 the Premier of New South Wales moved a motion to the 
effect that leave be given to bring in again the Bill in accordance 
with the procedure laid down in s. 5B of the Constitution Act. 
Leave was given and the Bill was again introduced. It was passed 
by the Legislative Assembly on 6th April 1960 and sent to the 
Legislative Council. The Council again refused to entertain dis- 
cussion of the Bill on the basis of the claim of privilege and it was 
returned to the Assembly. On 7th April the Assembly by motion 
requested a free conference with the Council and named as its 
managers certain Ministers of the Crown. The Council passed a 
motion to the effect that it did not consider that any situation 
had arisen for the holding of a free conference and accordingly it 
refused to accede to the request of the Assembly. On 13th April 
the Council received a message from the Governor to the effect 
that he had decided to convene a joint sitting on the Bill between 
members of both Houses. The 20th April was appointed as a day 
for the holding of a joint sitting. 


Ss. There are two forms of conferences—an ordinary conference at which 
managers (representatives) of both Houses meet and deliver communica- 
tions in writing and a free conference at which discussion is allowed 
See May's Parliamentary Practice (16th Ed.), 834-5. 

The Act also reformed the method of choosing members of the Council 
by prescribing an elective process in place of the previous system whereby 
members were nominated by the Government. This put an end to the 
possibility of “swamping’”’ 
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The Council by a majority of 33—22 passed a motion to the 
effect that it did not consider that a situation had arisen for holding 
a joint sitting and resolved that its members should not participate 
in such joint sitting. On 20th April twenty-three members of the 
Council and eighty-five members of the Assembly came together in 
the Legislative Council Chamber.” Deliberation on the Bill took 
place at this meeting. On 12th May the Legislative Assembly 
passed a resolution directing that the Bill be submitted to a 
referendum of electors in accordance with s. 5B of the Constitution 
Act. Thereupon, a suit was commenced by five members of the 
Legislative Council, one member of the Legislative Assembly and 
one member of the federal House of Representatives against the 
defendants, who consisted of the Premier, his Ministers and the 
Electoral Commissioner, for a declaration that the Constitution 
Amendment Bill 1960 was not a Bill which could properly or lawfully 
be submitted to a referendum, and for an injunction restraining the 
defendant Ministers from holding a referendum or from appropriat- 
ing moneys from consolidated revenue in relation thereto, and the 
defendant Electoral Commissioner from taking any steps to submit 
the Bill to a referendum. 


The suit came before McClelland J. in Equity, who referred it 
to a Full Bench which consisted of Evatt C.J., Owen, Herron, 
Sugerman and McClelland JJ. At the hearing, the defendants 
demurred ore tenus to the statement of claim. The Court by a 
majority of 4—1 dismissed the suit.44 On an application for 
special leave to appeal to the High Court (which was treated as 
an appeal) the latter Court by a majority of 6—1 upheld the decision 
of the Supreme Court.!” 


II 


At the outset of course the plaintiffs were under the obligation 
of establishing that they had a sufficient interest which would 
entitle them to pursue the remedies which they were seeking and 
that the grant of the declaration or an injunction would not interfere 
with the internal proceedings of Parliament. They were greatly 
assisted in this respect by an undertaking given by the defendants 
by which it was conceded that ‘“‘an injunction might be granted 
at the suit of those plaintiffs who were tnembers of the Legislative 
Council against the defendants who were Ministers of the Crown 
restraining them from taking any steps to hold the referendum if, 


10. The President of the Council being absent, the Speaker took the chair. 

11. Evatt C.J., Sugerman, Herron and McClelland JJ., Owen J. dissenting, 
77 W.N. (N.S.W.), 767. 

12. Dixon C.J., McTiernan, Kitto, Taylor, Menzies, Windeyer JJ., Fullagar 
J. dissenting, 34 A.L.J.R., 378. 
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in the events which have happened, it would be unconstitutional 
for the Bill to proceed to a referendum.’’!% 


The question of the jurisdiction of a court to examine matters 
which comprise matters of parliamentary process whereby a Bill is 
enacted into law has been the subject of discussion especially in the 
well-known article on Trethowan’s Case by Professor Friedmann." 
It will be remembered that in Trethowan’s Case the Full Court of 
New South Wales assumed jurisdiction and granted an injunction 
to restrain the Bill in that case from being presented for the royal 
assent. The members of that court were of the opinion that the 
plaintiffs who were members of the Legislature had a sufficient 
interest to entitle them to sue. The basis of their opinion was that 
the plaintiffs would be deprived of parliamentary privileges if the 
threatened breach of the law was committed.!5 Moreover, the 
opinion was expressed that there was no unlawful interference with 
parliamentary process in granting the relief sought in view of the 
fact that s. 7A contained an express prohibition against presentation 
of a Bill for the royal assent which had not been submitted to a 
referendum.'® One judge, Long Innes J., regarded the suit as 
being ‘“‘in substance a suit the object of which is to prevent the 
two Houses of the Legislature from communicating to the third 
element thereof, His Majesty, their advice in regard to legislation in 
the process of making. It also, incidentally, prays in effect that 
this court should interfere with the internal affairs of Parliament.’’!7 
However, on the balance of convenience he thought the injunction 
should be granted.!8 


The High Court, in granting special leave to appeal in 
Trethowan’s Case, ordered that the appeal be limited to the question 
whether the Parliament of the State of New South Wales had power 
to abolish the Legislative Council or to alter its constitution,!® 
Consequently, the vital issue of jurisdiction was excluded from 
argument before the High Court. However, a statement by Dixon 
J. (as he then was) seems to leave open whether the courts in any 
case could assume jurisdiction in this type of situation. ‘An Act 
of the British Parliament which contained a provision that no Bill 
repealing any part of the Act including the part so restraining its 
own repeal should be presented for the Royal Assent unless the 
Bill were first approved by the electors would have the force of 
law until the Sovereign actually did assent to a Bill on its repeal. 


13. (1960) 77 W.N. (N.S.W.) at 769. 

14. Tvethowan’s Case, Parliamentary Sovereignty, and the Limits of Legal 
Change, 24 A.L.J. (1950-1), 103. 

15. See Street C.J., 31 S.R. (N.S.W.) at 204-6. Owen J. at 219. Long 
Innes J. at 232-3. 

16. Street C.J. at 204-6. Owen J. at 219-221. 

17. at 234. 18. at 235. 

19. 44 C.L.R. at 399-400 
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In strictness it would be an unlawful proceeding to present such a 
3ill for the Royal Assent before it had been approved by the 
electors. If, before the Bill received the assent of the Crown, it 
was found possible, as appears to have been done in this appeal, 
to raise for judicial decision the question whether it was lawful to 
present the Bill for that assent the courts would be bound to 
pronounce it unlawful to do so. Moreover, if it happened that, 
notwithstanding the statutory inhibition the Bill did receive the 
Royal Assent although it was not submitted to the electors, the 
Court might be called upon to consider whether the supreme legis- 
lative power in respect of the matter had in truth been exercised 
in the manner required for its authentic expression and by the 
elements in which it had come to reside.’ In Hughes and Vale 
Ltd. v. Gair and Ors. Dixon C.J. expressed the opinion that he had 
long entertained a doubt as to the correctness of the decision of 
the Full Court of New South Wales in Trethowan’s Case even on 
the terms of the Act. He also considered that the Act in question 
in Trethowan’s Case was of a special kind in that it contained a 
direct statutory prohibition against presentation of the Bill for the 
Royal Assent.?! 


In the article cited above, Professor Friedmann argues that 
the English Courts, accustomed to the principle of parliamentary 
supremacy, may be loath to interfere in any way with a Bill which 
is before Parliament while the Australian Courts, existing in an 
environment where legislative power is limited, may have no such 
inhibitions.22. In a recent English case, Harper and Ors. v. The 
Secretary of State for the Home Department, the plaintiffs sought an 
injunction against the defendant restraining him from submitting 
to the Queen-in-Council draft Orders drawn up by a Commission 
on parliamentary constituency boundaries. Roxburgh J. granted 
an interim ex parte injunction. On appeal, the Court of Appeal 
held that the Commission had not departed from the rules laid 
down in the Act which controlled it. The members of the Court 
criticized the granting of the ex parte injunction on the ground that 
Parliament had not contemplated that it would be competent for 
the courts to interfere in this tvpe of matter. What is significant 
in their judgment, however, is a short reference to Trethowan’'s 
case: ‘‘Trethowan’s case can be distinguished as the Legislature of 
New South Wales had under the Australian Constitution limited 
legislative functions. We are in no sense here concerned with a 


20. 44.C.L.R. at 426. 
21. 90 C.L.R. (1953-4) 203 at 204-205. 
22. op. cit., at 106-8. 
23. [1955] 1 Ch. 238. 
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Parliament or Legislature having limited legislative functions 
according to the Constitution.’’™4 

It might be thought then that while a strong tradition would 
prevent an English court from interfering in some way with parlia- 
mentary process, Australian courts, which were not enured to the 
tradition, would take a different view. And indeed, in McDonald v. 
Cain®® the Full Court of Victoria assumed jurisdiction in a case of 
this nature. There two members of the Legislative Assembly of 
Victoria brought an action against Ministers of the Crown seeking 
a declaration that it was contrary to law for the defendants to 
present to the Governor for his assent a Bill providing for new 
electoral districts. The Bill had been passed in the Assembly with 
an absolute majority but with less than an absolute majority in 
the Council. The plaintiffs contended that under the Victorian 
Constitution Act a bill dealing with electoral boundaries must 
be passed by an absolute majority of both Houses. The mem- 
bers of the Court (Gavan Duffy, Martin and O’Bryan JJ.) 
rejected this contention and held that the Bill could be passed by 
a simple majority, but they also discussed the question whether 
they had jurisdiction. Martin J. said that ministers of the Crown 
had the obligation of obeying the law. A declaration did not 
prevent Ministers from giving advice to the Governor, but would 
require that, should they advise him, such advice should be correct 
in law.26 O'Bryan J. was of the same opinion: “‘A declaration in 
such a case will authoritatively inform and bind those responsible 
Ministers of the Crown as to what the law is, on a matter which 
concerns them as Ministers. Such a declaration does not interfere 
with their right to give advice to the Governor or the Governor's 
right to seek their advice. All it ensures is that the responsible 
Ministers of the Crown will know what the law is so that correct 
legal advice may be given.’’2* 

The Full Court of New South Wales in Trethowan’s Case and 
the Full Court of Victoria in McDonald v. Cain seem to have 
regarded a prejudicial effect on the plaintiffs’ membership of Parlia- 
ment as an interest sufficient to give the plaintiffs a locus standi.?* 
The members of the Full Court of Victoria were even prepared to 
regard presence on the voters’ rolls as creating a sufficient nexus 
between the individual plaintiffs and the interest sought to be 


24. thid., 253. See also Bilston Corporation v. Wolverhampton Corporation 
1942), 1 Ch. 391 at 393, where Simonds J., although admitting that 
jurisdiction in the abstract existed (in a case where an injunction was 
sought restraining one of the parties from petitioning for an Act of 
Parliament) said that it was difficult to conceive of a case in which it 
would properly be exercised. 

25. (1950) 60 A.L.R., 965. 26. ibid., at 978. 

27. ibid., at 987. Gavan Duffy J. did not decide the point. See his judg- 
ment at 972. 

28. 60 A.L.R. at 978, 988. See also n. 15 
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protected by their action in that their voting rights would be 
affected by the proposed changes in boundaries.?® 

A significant difference between these two cases and Clayton's 
Case was to be found in the fact that in Clayton’s Case the defendants 
had given an undertaking not to dispute the court’s jurisdiction. 
It might be surmised that it was the intention of the parties not so 
much to banish discussion of what was important principle of law 
as to reach a speedy determination of the substantial question, 
namely, whether the Government had acted contrary to the law 
in the steps that it had taken to abolish the Council. In the Full 
Court of New South Wales, Evatt C.J. and Sugerman J. adopted a 
view that would distinguish Australian from English practice. 
They recognized that in matters of major public interest the courts 
were empowered to assume jurisdiction and to act by injunction 
or declaration to prevent a Bill from being presented for the royal 
assent contrary to law. “‘A degree of convenience amounting 
virtually to necessity makes it proper to determine at an appro- 
priately early stage whether such a measure, if ultimately enacted, 
will have been enacted with constitutional validity and in accordance 
with the forms required for its enactment, and the urgency in the 
public interest of an early determination of this question has been 
recognized by the entry into the agreement earlier referred to.’ 
Their Honours distinguished Hughes and Vale Pty. Ltd. v. Gair as 
a case arising out of an infringement of a provision of the Constitu- 
tion of the Commonwealth.*! They considered that in deciding a case 
such as the one before them the Court was determining the question 
of constitutional validity in relation to the ultimate source of 
constitutional power of the State of New South Wales, 7.ec., the 
authority of the Imperial Parliament, and that it was acting in 
anticipation of a question which could be expected to arise if the 
Bill was approved by the electors and received the royal assent. 
That question would be whether an enactment of the reconstituted 
Legislature would be part of the law of the State.®? Owen J. 
considered that it was necessary for the court to enquire “‘to an 
extent’ into the internal proceedings of Parliament in order to 
determine whether the requirements of manner and form prescribed 
by law had been fulfilled.*8 

It would seem from the statement of Evatt C.J. and Sugerman 
J. that they would have been prepared to assume jurisdiction even 
without a concession by the defendants on this question. Indeed 
it would seem that their opinion is in accordance with a basic 
principle of judicial power that jurisdiction exists independently of 


29. 60 A.L.R. at 972, 978, 988. a0.. Ti WIN. (N.S.W) at 777i. 
31. ibid. 32. ibid. 
33. 77 W.N. (N.S.W.) at 794. 
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consent and that consent cannot vest in a court a jurisdiction which 
it does not otherwise possess. 


However, the judgments of the members of the High Court are 
marked by a definite hostility to the assumption of jurisdiction in 
this type of case, even taking into account the concession made 
by the defendants. Dixon C.J., McTiernan, Taylor and Windeyer 
]J., in a joint judgment, expressed great doubt as to whether the 
plaintiffs had a sufficient interest to give them a locus standi.** 
This would seem to cast doubt on the dicta of the Full Court of 
Victoria in McDonald v. Cain to the effect that membership of or 
connection with the legislative body affected by the proposed 
legislation confers a locus standi. The Court did not elaborate their 
doubts in this matter but it would seem that they might envisage 
the Attorney-General acting in the interests of the public as a 
whole as alone possessing sufficient interest to bring such an action. 
Furthermore, their Honours distinguished Trethowan’s case on the 
ground that in that case there existed a statutory prohibition against 
presentation of a Bill within the operation of s. 7A for the royal 
assent.2> They were of the opinion that the New South Wales 
Court in the present case would have been powerless to act without 
the concessions made by the defendants. Even with the concession 
the Court was led into an enquiry into matters of parliamentary 
procedure and into going beyond the duty of deciding whether an 
\ct of Parliament was valid. If they were to decide the validity 
of a statute actually adopted, some of the matters would have been 
seen in truer perspective and put on one side “‘as matters belonging 
to legislative process which could not be reviewed after the statute 
is assented to.’"36 The implication is that the court can only 
enquire into the question of validity after the Bill has been enacted 
into law. 

The view of the High Court then seems to cast doubt on two 
propositions which had received judicial sanction in previous cases: 

(1) a declaration or injunction may be granted at the suit of 

members of Parliament who are adversely affected by a 
proposed Bill relating to the chamber of which they are 
members : 

(2) that an injunction will issue to restrain presentation of a 

Bill for the royal assent. 
The result of this view would seem to be that any agreement to 
jurisdiction on the part of the defendants has no legal effect and 
will not lead to the conferment of jurisdiction on the Court. How- 
ever, despite their doubts on the question of jurisdiction the High 
(ourt was prepared to examine the substantial issues which were 


34. 34 A.L.J.R. at 380. 35. ibid. 
36. ibid., at 381. 
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involved in the application for special leave to appeal from the 
New South Wales court. The two substantial issues were, firstly, 
the validity of s. 5B of the New South Wales Constitution Act, the 
procedure of which the Government purported to adopt in passing 
the Abolition Bill of 1960; secondly, the extent to which the Govern- 
ment complied with the terms of s. 5B in attempting to resolve the 
deadlock between the Assembly and the Council. 


II] 


As was pointed out earlier, s. 5B of the Constitution Act was 
inserted in 1932 as a means of resolving any deadlocks that might 
occur between the Assembly and Council.37 It was a general 
provision applying to all Bills except money Bills. It therefore 
would seem to extend to Bills abolishing or changing the structure 
of the Legislative Council. 

It was contended for the plaintiffs that s. 5B was invalid as 
being contrary to s. 5 of the Colonial Laws Validity Act. In their 
argument, the body in which legislative power was invested by 
s. 5B was a legislature different from that referred to in the Colonial 
Laws Validity Act. Such a legislature, it was said, was a bi-cameral 
one consisting of Legislative Assembly and Legislative Council. 
This argument was rejected by the Full Court of New South Wales 
on the authority of a previous decision of the High Court, Taylor v. 
Attorney-General for Queensland.3* 

Taylor's Case dealt with a provision similar to s. 5B. It was 
s. 4 of the Parliamentary Bills Referendum Act 1908 of Queens- 
land, which provided for the ultimate submission of a Bill to a 
referendum without the assent of the Legislative Council in the 
event of disagreement between the two Houses.°® It was under 
this provision that the Queensland Government had in 1917 intro- 
duced a Bill to abolish the Legislative Council.” 

The Full Court of Queensland had taken the view that s. 5 
of the Colonial Laws Validity Act covered a situation where there 
was merely a change in internal parliamentary procedure and did 
not authorize the abolition of a chamber of the legislature.*! Indeed 


37. Ante., p. 32. 38. (1916-7) 43 C.L.R., 457. 
39. There was, however, no provision for a joint sitting between the two 
houses. 


40. For the details of the passage of this Bill see 23 C.L.R. at 406-463. 

41. [1917] St. R. (Qd.) 208 at 238. S. 5 is as follows:—‘‘Every Colonial 
Legislature shall have, and be deemed at all times to have had, full 
Power within its Jurisdiction to establish Courts of Judicature, and to 
abolish and reconstitute the same, and to alter the Constitution thereof, 
and to make Provision for the Administration of Justice therein; and any 
Representative Legislature shall in respect of the Colony under its Juris- 
diction have, and be deemed at all times to have had, full Power to 
make Laws respecting the Constitution, Powers and Procedure of such 
Legislature; provided that such Laws shall have been passed in such 
Manner and Form as may from Time to Time be required by any Act 
of Parliament, Letters Patent, Order in Council, or Colonial Law for the 
time being in force in the said Colony.” 
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in their view s. 5 of the Colonial Laws Validity Act read together 
with the Queensland Constitution prevented such an abolition: 
‘“‘We think that the power to abolish can only come from the same 
source as the power to create, and that it is not within the power 
of the legislature of Queensland, as the Constitution now stands, 
or during its history has stood, to destroy the existence of either 
chamber, each being an essential part of the organ of government.’’* 

However this view was rejected when the case came on appeal 
to the High Court.‘ Barton J. in interpreting s. 5 of the Colonial 
Laws Validity Act said: “I take the constitution of a legislature, 
as the term is here used, to mean the composition, form or nature 
of the House of Legislature where there is only one House, or of 
either House if the legislative body consists of two Houses. Probably 
the power does not extend to authorize the elimination of the 
representative character of the legislature within the meaning of 
the Act.”“4 Barton J. might have arrived at the opposite con- 
clusion if the Queensland Constitution Act (1867) was alone 
applicable for this provided by s. 2 for the passage of laws “by Her 
Majesty with the advice and consent of the Legislative Council 
and the Legislative Assembly.’’ However, he considered that the 
effect of s. 5 of the Colonial Laws Validity Act was to vest in 
Parliament the power of changing the constitutional structure and 
provided a means whereby in the event of disagreement between 
the Houses the assent of the Legislative Council could be dispensed 
with. This procedure would extend not only to ordinary Bills but 
also to Bills abolishing the Council itself.4° Isaacs J. explained the 
change effected by the Parliamentary Bills Referendum Act as no 
longer requiring ‘“‘as an absolute condition of legislation the con- 
currence of both Houses in advising the Crown. After two failures 
to agree, the advice of the Legislative Assembly is sufficient provided 
there be obtained the approval of a majority of electors at a 
referendum.’’46 Isaacs J. was not impressed by the argument of 
Feez K.C., counsel for the plaintiffs, to the effect that s. 5 of the 
Colonial Laws Validity Act envisaged changes in the legislative 
structure only of an internal nature (such as qualifications of 
members or electors). ‘‘I read the words ‘constitution of such 
legislature’ as including the change from a uni-cameral to a 
bi-cameral system or the reverse. Probably the representative 
character of the legislature is a basic condition of the power relied 
upon and is preserved by the word ‘such’ but, that being main- 
tained, I can see no reason for cutting down the plain natural 
meaning of the words in question so as to exclude the power of a 
self-governing community to say that for State purposes one House 


42. ibid., at 239. 43. 23 C.L.R., 457. 
44. ibid., at 468. 45. ibid., at 469-470. 


46. ibid., at 471. 
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is sufficient as its organ of legislation.’’*7 Gavan Duffy and Rich JJ. 
also agreed the power conferred by s. 5 was not restricted to matters 
of internal procedure. They recognized, however, that the repre- 
sentative nature of the legislature could not be abolished.*8 Both 
Isaacs and Powers JJ. were also of the opinion that the power to 
change the constitution of the legislature did not extend to a law 
dispensing with the Crown as an element in the legislative process.‘® 

The principle then to be derived from the reasons of the judges 
is that s. 5 of the Colonial Laws Validity Act vested in the Legis- 
lature the power to lay down a method of legislating by which the 
assent of one House to proposed legislation could ultimately be 
dispensed with. This procedure might extend to a Bill which 
sought to abolish one House. The exceptions, however, are that 
the representative character of the Legislature must be preserved 
and that the assent of the Crown could not be dispensed with. 
These two exceptions would prevent a State Legislature from 
enacting legislation which would establish a republican type of 
constitution (a situation which would be prevented not only by 
the Colonial Laws Validity Act but also by the Commonwealth 
Constitution Act) or a dictatorial type of constitution which would 
vest legislative power in one man or in a junta or (as was suggested 
in argument in Clayton’s Case) would provide for the passage of 
legislation by a minority of the Legislature. 

This, of course, focuses attention on the question to what 
extent the Legislature can divest itself of authority and transfer it 
to some other body. In Clayton’s Case the High Court was not 
prepared to examine this question in isolation from the particular 
statutory powers of the New South Wales Legislature, but there is 
some discussion of the question in the judgment of Evatt C.J. and 
Sugerman J. in the Full Court of New South Wales.*® Mr. Bowen 
Q.C., counsel for the plaintiffs, had submitted that s. 5B of the 
Constitution Act had infringed the basic constitutional requirement 
that a subordinate Legislature could not divest itself of authority 
at the same time as it continued in existence. The effect of s. 5B, 
he said, was that while the power of the Legislature to make laws 
in a bi-cameral manner (7.e., by a body consisting of two houses) 
continued to exist, s. 5B provides a means whereby legislation 
could be passed in a unicameral manner (7.e., without the assent of 
one house). Strong reliance was placed on a dictum of the Privy 
Council in Re [nitiative and Referendum Act®! and a dictum of 


47. ibid., at 474. 48. ibid., at 477-9. 
49. ibid., at 472, 474, 481. 50. 77 W.N. (N.S.W.), 777-779. 
51. “‘No doubt a body, with a power of legislation on the subjects entrusted 


to it so ample as that enjoyed by a Provincial Legislature in Canada, 
could, while preserving its own capacity intact, seek the assistance of 
subordinate agencies, . . . but it does not follow that it can create and 
endow with its own capacity a new legislative power not created by the 
Act to which it owes its existence.’ [1919] A.C. 935 at 945. 
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Dixon J. (as he then was) in Dignan’s Case** in support of the 
argument that there had been an unlawful abdication of authority. 
Evatt C.J. and Sugerman J. did not accept this argument: 

“The Legislative Council remains a part of the Legislature and 
of the legislative process, true as it may be that its capacity is 
limited. In order that s. 5B may operate the Bill must be twice 
presented to it, and the Legislative Council must twice reject or 
fail to pass it, or pass it with an amendment to which the Legislative 
Assembly does not agree. Its capacity, that is to say, is limited 
to deliberation upon and concurrence in the Bill if it is prepared 
to accept it; it is deprived of an uncontrolled capacity to reject 
conclusively, since its rejection is only effective if it coincides with 
the express wish of the majority of the electors. However, this is 
merely a procedure for resolving deadlocks between the two Houses, 
such as, in varying forms, is also found not only in rigid but also 
sometimes in flexible constitutions.’’®3 The High Court, as I said, 
was not prepaied to examine this argument in isolation but based 
their decision on the authority which s. 5B derived from the New 
South Wales Constitution.*4 It might seem then that Clayton’s 
Case would be merely a restatement (mutatis mutandis) of the 
principles in Tavlor’s Case. However it differs from Tavylor’s Case 
in an important respect: the later court placed emphasis on the 
New South Wales Constitution Act as a source of authority for 
s. 5B and doubted whether the Colonial Laws Validity Act 
authorized the enactment of a provision such as s. 5B.°° 

It will be of interest at this stage to summarize the early history 
of the New South Wales Constitution Act. By s. 32 of an Imperial 
Act (13 & 14 Vict. Ch. 59)5® the Governor and Legislative Council 
of New South Wales were authorized to establish instead of a 
Legislative Council a bi-cameral legislature consisting of a Council 
and a House of Representatives. Pursuant te this power the New 
South Wales Legislative Council passed a Constitution Bill which 
was reserved for the royal assent. This Bill (later known as the 
Constitution Act) was contained in a schedule to an imperial act 
Is & 19 Vict. Ch. 54 (later known as the Constitution Statute) 
which gave the Queen power to assent to the reserved Bill (with 
certain amendments made to it) which was contained in the schedule. 
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“It should also be noticed that, in the opinion of the Judicial Committee, 
a general power of legislation belonging to a legislature constituted under 
a rigid constitution does not enable it by any form of enactment to create 
and arm with general legislative authority a new legislative power not 
created or authorized by the instrument by which it was established.” 
(1931-2) 46 C.L.R., 73 at 95-6. 

53. 77 W.N. (N.S.W.) at 778. Such a situation of course has some similarity 
with the cases where a subordinate legislative body passes conditional 
legislation. See R. v. Burah, 3 App. Cas. 889. King-Emperor v. Benoari 
Lal Sarma & Ors. 1945), A.C. 14. 

54. 34 A.L.J.R. at 387-8. BE 


5 ibid., at 388. 
56. The Australian Constitutions Act, 1 
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The authority then of the New South Wales Legislature derived 
ultimately from an imperial enactment, immediately from its cwn 
enactment. The Constitution Statute by s. 4 made it lawful for 
the New South Wales Legislature to make laws repealing or altering 
any of the provisions of that reserved Bill (7.e., the Constitution 
Act) subject to conditions imposed by the reserved Bill (such as 
numerical majorities, reservation for the royal assent) unless those 
conditions were repealed by the New South Wales Legislature. 
The Constitution Act by s. 1 provided for the establishment of a 
Legislative Council and Legislative Assembly which would have 
authority to make laws for the peace, order and good government 
of the Colony in all cases whatsoever. In 1902 the Constitution 
Act with amendments was repealed and consolidated in a new Act. 
S. 3 of the new Act defined the Legislature as meaning the Crown 
with the advice and consent of the Legislative Council and Legis- 
lative Assembly. 5S. 5 of the Act provided as follows: “The Legis- 
lature shall, subject to the provisions of the Commonwealth of 
Australia Constitution Act, have power to make laws for the peace, 
welfare and good government of New South Wales in all cases 
whatsoever. Provided that all Bills for appropriating any part of 
the public revenue, or for imposing any new rate, tax or impost, 
shall originate in the Legislative Assembly.” 5S. 7 gave the Legis- 
lature power to alter laws relating to the Legislative Council (with 
a proviso that such Bills must be laid before the Imperial Parlia- 
ment before the royal assent be given).** 

As I pointed out earlier, the High Court in Clayton's Case 
considered that s. 5 of the Constitution Act rather than s. 5 of the 
Colonial Laws Validity Act was the source of authority for s. 5B. 
It will be remembered that in Taylor's Case the members of the 
Court gave an extended meaning to the words “‘constitution, powers 
and procedure of the legislature’ in the Colonial Laws Validity Act 
so as to cover a provision such as s. 5B.58 Similarly, in Trethowan’s 
Case the authoritative force of s. 7A (which provided that a bill to 
abolish the Council or to alter its powers should be submitted to a 
referendum) was considered to be derived from s. 5 of the Colonial 
Laws Validity Act. Rich J. considered that the Colonial Laws 
Validity Act was “‘the final and authoritative expression of every 
colonial representative legislature’s power to make laws respecting 
its own constitution and procedure.’’5® It did not deal with narrow 
questions of parliamentary procedure but with the “entire process 
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See n. 3. 

See ante p. 41-2. Isaacs J., however, in Taylor's Case considered that 
clause 22 of the Order-in-Council (1859) establishing the Colony of 
Queensland was wide enough to support the validity of the Parliamentary 
Bills Referendum Act and might support constitutional changes outside 
the ambit of s. 5 of the C.L.V.A. 23 C.L.R. at 476. 

59. 44C.L.R. at 417. 
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of turning a proposed law into a legislative enactment.’’® Dixon J. 
(as he then was) was also of the opinion that s. 7A was a law 
respecting the powers of the Legislature. ‘‘An interpretation which 
restricts application of the words of the proviso to conditions 
occurring, so to speak, within the representative legislature, confines 
to matters of procedure part of a constitutional provision basal in 
the development of self-governing Colonies. The more natural, the 
wide and the more generally accepted meaning includes within the 
proviso all the conditions which the Imperial Parliament or that 
of the self-governing State and Colony may see fit to prescribe as 
essential to the enactment of a valid law.’’®! In Trethowan’s Case 
the Privy Council also considered that s. 5 of the Colonial Laws 
Validity Act was the master section, although they intimated that 
s. 4 of the Constitution Statute might still have some operative 
effect. ® 

In Clayton’s Case the members of the Full Court of New South 
Wales considered that s. 5B was a law respecting the constitution, 
powers or procedure of the Legislature. Heiron J., for example, 
said that ‘““‘Wider words than ‘full power to make laws respecting 
the constitution, powers and procedure of such legislature’ can 
hardly be used in conferring power to make constitutional laws.’’® 
However, the members of the High Court (with the exception of 
Fullagar J.) cast doubt on the application of the words ‘“‘constitu- 
tion, powers or procedure of the legislature” to s. 5B. The reason 
given was that no alteration was made to the legislature itself. The 
legislature was left as it was—what was prescribed was a method 
whereby in the event of disagreement between the two Houses, 
the disagreement could ultimately be resolved by the passage of 
a Bill into law without the concurrence of one House.* 

In reconciling Clayton’s Case with the previous decisions one 
might say that the present view of the High Court is that the words 
“constitution, powers or procedure of the legislature”’ in the Colonial 
Laws Validity Act refer to the enactment of provisions imposing 
requirements which in some way modify the constituent parts of the 
legislature but do not extend to deadlock provisions such as s. 5B 
where the actual constituent parts of the legislature are left intact 
and a method is prescribed in substitution for the normal legislative 
process in the case of a disagreement between the two Houses. It 
therefore seems that the statements of the judges in both Taylor’s 
Case and Trethowan’s Case to the effect that all that pertains to 


the process of turning a Bill into law is covered by the words of 
s. 5 were too wide. 


60. ibid., at 418-9. 61. ibid., at 432-3. 

62. [1932] A.C. 526 at 539. 63. 77 W.N. (N.S.W.) at 799. 

64. 34 A.L.J.R. at 387. Fullagar J. was of the opinion that s. 5 of the 
Colonial Laws Validity Act did confer power. Jbid., at 391. 
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If then s. 5 of the Colonial Laws Validity Act did not provide 
the source of authority for s. 5B what other section or Act did ? 
3efore the Full Court of New South Wales in Clayton’s Case two 
of the judges (Evatt C.J. and Sugerman J.), referring to the dictum 
of the Privy Council in Trethowan’s Case previously cited, con- 
sidered that s. 4 of the Constitution Statute was merely supple- 
mentary to s. 5 of the Colonial Laws Validity Act.*® In contrast, 
the judges of the High Court found the complete source of authority 
to reside in s. 5 of the Constitution Act. In the view of Dixon 
C.J., McTiernan, Taylor and Windeyer JJ., this section conferred 
complete authority with reference to New South Wales on the 
Legislature of that State and this power extended to alterations 
of the Constitution Act itself, including the passage of a law pro- 
viding a procedure whereby the assent of one House (subject to 
the restrictions noted previously in Taylor’s Case) might be dis- 
pensed with. In other words, s. 5 of the Constitution Act of 1902 
conferred constituent as well as ordinary power.*® Menzies J., in 
a separate judgment, examined the history of the Constitution Act 
and came to the conclusion that s. 5 of the 1902 Act, together with 
s. 1 of the original Constitution Act, could be regarded as giving 
power to alter or repeal the Constitution once the effect of the 
Constitution Statute (the imperial enactment) was exhausted.®? 
This would mean that the authority of the New South Wales 
legislature today is based on a local and not an imperial enactment. 

However, all the judges in the High Court were agreed that 
this did not mean that s. 5 of the Colonial Laws Validity Act was 
inapplicable to constitutional legislation of the State which did not 
concern the “‘constitution, powers or procedure’ of the Legislature. 
While it did not provide the source of authority for legislation 
which fell outside this category, it did control such legislation by 
means of the proviso which required that laws be passed in the 
“manner and form as may from time to time be required by any 
Act of Parliament, Letters Patent, Order in Council, or Colonial 
Law for the time being in force in the said Colony.’’®8 This would 
mean that the powers of the Colonial Legislature enumerated in 
the first part of s. 5 of the Colonial Laws Validity Act are merely 
illustrative and not exhaustive of the constitutional powers con- 
ferred and that the proviso controls not only laws relating to 
constitution, powers and procedure of the Legislature but all laws 
of a constitutional nature. There is no doubt that the members 
of the High Court recognized that the proviso is still in operation 
with regard to such laws even though their authoritative source 


65. 77 W.N. (N.S.W.) at 777. 

66. 34 A.L.J.R. at 388. This latter proposition was of course established in 
McCawley’'s Case [1920) A.C. 691. 

67. 34 A.L.J.R. at 396-8, 397. 68. ibid., at 387-8. 
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arises outside the Colonial Laws Validity Act.** The consequence 
of this view is that any Bill leading to a deadlock between the two 
Houses could only be passed into law without the assent of the 
Legislative Council by following the manner and form laid down 
in s. 5B. 


IV 

The alleged privilege of the Legislative Council. 

I want now to examine the manner and form laid down in 
s. 5B and to see to what extent the Constitution Amendment Bill 
of 1960 complied with it. The plaintiffs had submitted that as a 
matter of privilege the Bill, in so far as it affected the Legislative 
Council, should have originated in that Chamber, that this privilege 
was a matter of law within the proviso of s. 5 of the Colonial Laws 
Validity Act, and that the failure of the Government to introduce 
it first in that Chamber meant that it had failed to comply with 
the proper manner and form relating to Bills of this nature.” 
Reference was made to Rule 2 of the Standing Orders of the Council 
(as amended the 15th May 1951). The Rule was as follows: “In 
all cases not specially provided for by these Rules or Orders or 
other Rules and Orders hereafter adopted resort may be had to 
the Rules, Forms and Usages of the Imperial Parliament as laid 
down in the latest edition of May’s Parliamentary Practice which 
shall be followed as far as the same can be applied to the pro- 
ceedings of this House, and in the Committee of the whole House, 
or any other Committee.’’ The relevant section in May’s work is: 
‘‘a Bill which concerns the privileges or proceedings of either House 
should, in courtesy, commence in that House to which it relates.’’7! 
It was submitted that this was a legal privilege, evidenced so far 
as the Legislative Council of New South Wales was concerned by 
weighty practice, which became a Standing Order by virtue of 
Rule 2. It was further submitted that all Rules and Standing 
Orders of the New South Wales Legislature had the force of law 
by virtue of s. 15 of the Constitution Act of 1902, which empowered 
the Council and Assembly to adopt Standing Rules and Orders 


69. In Trethowan v. Peden, 31 S.R. (N.S.W.) 183 Dr. Evatt K.C., in argu- 
ment had submitted that the power of alteration and repeal, conferred 
by s. 4 of the Constitution Statute, was so complete as to exclude any 
right in the Parliament of N.S.W. to impose any binding terms upon a 
succeeding Parliament. This view was accepted by Long Innes (at 
225) on the basis of the maxim Generalia specialibus non derogant, 
but rejected by the other judges. In the view of Long Innes J. the 
Colonial Laws Validity Act was a general act in this context. 

70. The case of Barton v. Taylor (1886) 11 A.C. 197 at 203 establishes the 
principle that in the case of a colonial legislature privilege is conferred 
either by statute or by the /ex et consuetudo parliamenti so far as it is 
applicable. The decision of the Judicial Committee makes it clear that 
only limited powers fall within this second category. 

71. 16th Ed., p. 492. 
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which, on being laid before the Governor and being approved by 
him, were to become “‘binding and of force.’’ 


The view of Evatt C.J. and Sugerman J. in the Supreme Court 
was that such a claim of privilege even if it could be considered 
as having statutory force could not prevail over the clear words 
of s. 5B, which envisaged that any Bill to which the section applied 
would originate in the Assembly.”* Herron J. pointed out that 
s. 5 of the Constitution Act of 1902 by requiring money Bills to 
originate in the Legislative Assembly implied that all other Bills might 
originate in either House and therefore it negatived the existence 
of the privilege claimed.”* He also considered that the words of 
s. 15 of the Constitution Act did not give statutory force to the 
asserted Rule as they did not cover the bringing in of a Bill but 
only its passage.** Moreover, s. 5B (ss. 5) expressly extended the 
operation of s. 5B to a Bill to which s. 7A applied, 7.e., to a Bill 
affecting the powers of the Legislative Council. As Herron J. 
pointed out, s. 7A laid down one manner and form when the Houses 
were in agreement, while s. 5B laid down another manner and form 
when the Houses were in disagreement.7> The members of the 
High Court were in agreement with the Supreme Court on this 
point.76 

The real substance of the plaintiffs’ case was to be found in 
their argument that the proposed Bill had not followed the manner 
and form laid down by s. 5B itself. It will be remembered that 
s. 5B laid down a certain procedure which consisted of the following 
steps: 

(1) the Legislative Council’s rejection or failure to pass a Bill 

originating in the Assembly ; 

(2) re-enactment after an interval by the Assembly and further 

rejection or failure to pass by the Council; 

(3) a free conference between managers of the Houses; 

(4) a joint sitting between members of the Houses; 

(5) submission of the Bill to a referendum. 

A number of these matters fall within the category of internal 
parliamentary procedure and it is obvious that the High Court 
would not have been prepared to examine the steps carried out 
by the Government if it had not been for the concession given by 
the defendants. *? 


The meaning of the phrases “‘reject’’, “‘fail to pass’’. 


It was contended by the plaintiffs that the Legislative Council 
had not “‘rejected’’ or ‘failed to pass’ the Bill. It was said that 


72. 77 W.N. (N.S.W.) at 784-5. 73. ibid., at 805. 
74. ibid. 75. ibid., at 801. 
76. 34 A.L.J.R. at 382-3. 77. 34 A.L.J.R. at 380-1. 
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there was a specific parliamentary sense of the word “rejection” 
refusal to acquiese after deliberation—and that therefore the Council 
had not rejected the Bill. As far as the phrase ‘‘failure to pass’’ 
was concerned, reference was made to ss. 4 of s. 5B which provided 
that ‘“‘for the purposes of this section the Legislative Council shall be 
taken to have failed to pass a Bill if the Bill is not returned to the 
Legislative Assembly within two months after its transmission to 
the Legislative Council and the Session continues during that 
period’. It was argued that this section contained an exhaustive 
definition of the words “‘failure to pass’’ and that the Legislative 
Council in returning in limine the Bill on the basis of its alleged 
privilege had by its action not come within the operation of ss. 4. 

The members of the New South Wales Full Court (with the 
exception of Owen J.) did not accept these arguments. Herron J. 
pointed out that there were some ways of refusing assent to Bills 
which did not amount to a consideration of the provisions of a Bill 
and that ss. 4 of s. 5B was merely illustrative of one way in which 
the Council might fail to pass a Bill, 7.e., by inactivity.78 Moreover, 
there was no specific parliamentary sense of the word “‘reject’’. 
Rejection could occur even though a Bill was not considered on its 
merits.*® The High Court was in agreement with the Supreme 
Court on this point.*° Owen J., however, considered that the word 
“reject’’ implied a deliberation on the merits of the Bill and also 
that ss. 4 provided an exhaustive definition of the phrase “failure 
to pass’ with the consequence that a basic requirement of s. 5B 
had not been fulfilled, z.e., a rejection or a failure to pass. Ss. 4 
did not apply as the Bill had in fact been returned and in so far 
as the Council had not deliberated on the merits of the Bill it 
could not be said to have rejected it.*! 


The meaning of the phrase “‘after a free conference between managers’’. 

In the Supreme Court Evatt C.J. and Sugerman J. were of 
the opinion that these words did not create a condition precedent 
for the ultimate submission of a Bill to a referendum. The words 
were directory rather than mandatory. Failure to comply with 
them did not mean that the subsequent action of the Government 
was invalid. ‘‘The words of the section may be taken as imposing 
a duty but it is not a duty involving such consequences that it 
may be enforced by mandamus, or that an action lies for breach 
of it, or that non-performance of it may amount to non-fulfilment 
of a condition precedent having similar consequences in law to 
those which may attach to such a non-fulfilment in private trans- 
actions. The words in question are addressed to the Houses them- 


78. 77 W.N. (N.S.W.) at 806. 79. ibid. 
80. 34 A.L.J.R. at 384, 392, 399. 81. 77 W.N. (N.S.W.) at 795-6. 
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selves (regarding them, as Mr. Bowen has properly pointed out, as 
responsible bodies) as part of a wider duty to endeavour to reach 
agreement if they can, which is the real matter in question, and 
as indicating one step amongst others either indicated in the Statute 
or left to be initiated by the Assembly, towards that end. . . .’’*? 
In their view proper tender of a free conference by the Assembly 
rejected without cause by the Council was to be regarded as equiva- 
lent to the holding of one.** McClelland J., on the other hand, 
regarded the provision as mandatory but as applicable only where 
the Legislative Council agreed to a holding of a conference within 
a reasonable time and was prepared to do all things necessary to 
carry it out.** Herron J. said that the provision could either be 
regarded as directory or that a condition could be implied relating 
to the Council’s willingness to participate in a conference.*° 

The view of the majority in the High Court was that the words 
were not mandatory but directory and did not create a condition 
precedent to the exercise of the power of the Governor to call a 
joint sitting of members, and that therefore the failure to hold a 
free conference did not lead to the invalidation of the steps taken 
to hold the referendum.** Kitto J. in a separate judgment differed 
from the majority in holding that all the steps laid down in s. 5B 
were mandatory. In his view every step was conditional upon the 
completion of the preceding steps. The Council’s consent should 
continue to be indispensable for the enactment of a Bill, except 
where a defined course had been precisely followed.8* However, he 
thought that a condition should be implied that the Council would 
be willing to send managers to a free conference. Therefore the 
provision had no operation where this willingness was not present.** 

Fullagar J. dissented from the majority. He thought that the 
provision relating to a free conference was mandatory and that no 
implication could be read into it that the Council must be willing 
to co-operate. He could not see how some requirements of the 
section could be regarded as directory and others mandatory. In 
his opinion, all of them were co-ordinates requiring to be fulfilled 
in the particular manner and form prescribed.§®® 


The Joint Sitting. 

The members of both the Supreme Court and the High Court 
(except Owen J. who offered no opinion, and Fullagar J., who dis- 
sented) agreed there had been a joint sitting despite the fact that 
the Upper House as a whole had refused to attend a joint sitting. 
It was pointed out by Herron J. that the section referred to a 


82. ibid., at 787. 83. ibid., at 788. 
84. ibid., at 820-1. 85. ibid., at 807-8. 
86. 34 A.L.J.R. at 386. 87. ibid., at 395. 


88. ibid. 89. ibid., at 392-4. 
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joint sitting between the members of the Houses, and not to a 
joint sitting between the Houses. Fullagar J., however, con- 
sidered that what had taken place was only a mecting between 
members and, in so far as this provision was a mandatory require- 
ment, the proposed submission of the Bill to a referendum was 
invalid.*! 


Conclusion. 


These then were the substantial®? grounds on the basis of 
which the High Court arrived at the conclusion that the procedure 
adopted by the Government leading up to its preparations to submit 
the Constitution Amendment Bill to a referendum was valid and 
was in accordance with s. 5B of the Constitution Act which itself 
derived its authority from s. 5 of the Act. 

Viewing the decision as a whole, one might say that its most 
important effect is to emphasize the local Constitution Act rather 
than the Colonial Laws Validity Act as the source of authority 
for the State of New South Wales (and, impliedly, for States with 
similar constitutions) to change its constitution. 

It also seems that the High Court will refuse to intervene to 
restrain a Bill from being presented for the royal assent, even where 
a concession on this point has been made by the parties against 
whom relief is sought. Therefore, an action will be entertained by 
Australian courts only after a Bill has been enacted into law. In 
such an action the court will not entertain discussion of matters of 
parliamentary procedure. Many of the matters which were 
judicially examined in Clayton’s Case (e.g., free conferences, joint 
sittings) would therefore remain outside the field of enquiry of the 
Court. It would only be where, as in Trethowan’s Case, some extra- 
parliamentary process was ordained (e.g., submission of a Bill to 
a referendum) that the Court would pass judgment on the question 
whether the complete legislative procedure as required by the 
proviso of s. 5 of the Colonial Laws Validity Act had been 
followed. 

Even in this tvpe of case a plaintiff would have to overcome 
the obstacle of proving that he had a sufficient interest, and the 
doubts expressed by the High Court on the locus standi of members 


90. 77 W.N. (N.S.W.) at 808. 

91. 34 A.L.J.R. at 392. 

92. It was also argued that s. 15 of the Commonwealth Constitution (which 
provides for the filling of a casual vacancy in the Senate by a vote of 
the ‘‘Houses of Parliament of the State for which he was chosen, sitting 
and voting together’’) prevented the abolition of the Upper House. 
This argument was summarily rejected by the High Court and the Full 
Court on the ground that it was not intended to terminate the power 
of a State, if it existed, to change to a unicameral system. 34 A.L.J.R. 
at 387; 77 W.N. (N.S.W.) at 782-3, 801. 
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of parliament might indicate that only the Attorney-General acting 
in the public interest could institute such an action. Of course, 
the Attorney-General of the State in which the disputed enactment 
had been made, in so far as he is a member of the Government, 
would be loath to bring such an action. One might surmise that 
the Attorney-General of the Commonwealth, acting as guardian of 
the Commonwealth Constitution (which, by s. 106, gives sanction 
to the State Constitutions) would then be entitled to intervene. 


R. D. LuMB* 


*LL.M. (Melb.), D.Phil. (Oxon.), Lecturer in Law, University of Queens- 
and. 


THE REASONABLENESS OF MISTAKE IN THE CRIMINAL 
LAW! 


Common Law Jurisdictions. 


The effect of mistake of fact in the criminal law is not uniform. 
In particular, it is sometimes, but not always, true to say that to 
constitute a sufficient answer to a criminal charge a mistake of 
fact must be reasonable. Thus Dr. Glanville Williams says that 
the ‘idea that a mistake, to be a defence,2 must be reasonable, 
though lurking in some of the cases, is certainly not true as a 
general proposition,’’ except, of course, where some statute expressly 
confines the defence to reasonable mistake.* With this may be 
contrasted the rather different formulation by Professor Perkins: 
“If no specific intent or other special mental element is required 
for guilt of the offense charged, a mistake of fact will not be 
recognized as an excuse unless it was based upon reasonable 
grounds.’’4 

The case against reasonableness of mistake in the criminal law 
was put in 1908 in the following words: ‘‘Must the mistake be 
reasonable ? An act is reasonable in law when it is such as a man 
of ordinary care, skill, and prudence would do under similar circum- 
stances. To require that the mistake be reasonable means that if 
the defendant is to have a defence, he would have acted up to the 
standard of an average man, whether the defendant is himself such 
aman or not. This is the application of an outer standard to the 
individual. If the defendant, being mistaken as to material facts, 
is to be punished because his mistake is one which an average man 
would not make, punishment will sometimes be inflicted when the 
criminal mind does not exist. Such a result is contrary to funda- 
mental principles, and is plainly unjust, for a man should not be 
held criminal because of lack of intelligence. If the mistake, whether 
reasonable or unreasonable, as judged by an external standard, 
does negative the criminal mind, there should be no conviction.’’® 


Yet it is undoubtedly true that in many judicial references to 
mistake of fact the word ‘‘reasonable’’ or some synonym appears. 
Perhaps the best known is the sweeping declaration of the Privy 


1. This article is a revised version of a paper delivered to the Australian 
Universities Law Schools Association upon the occasion of the 15th 
annual conference at Perth, W.A., in August 1960. I am most grateful 
to those members who took part in the ensuing discussion for their 
penetrating criticisms of the original draft. 

2. The word ‘‘defence’”’ is used here, as elsewhere in this article, as a matter 
of convenience. It is not intended to imply that any burden of proof 
rests upon the defendant. 

. Glanville Williams, Criminal Law: The General Part, pp. 163 and 167. 

4. Perkins, Criminal Law, p. 827. 

5. (1908) 22 Harv. Law Rev., 75, 84. 
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Council in Bank of New South Wales v. Piper® that “the absence 
of. mens rea really consists in an honest and reasonable belief enter- 
tained by the accused of the existence of facts, which, if true, would 
make the act charged against him innocent,’’ but many other 
examples could be cited.? 


Nevertheless, there are also dicta of high authority which do 
not limit the defence of mistake of fact to reasonable mistake. 
Thus Lord Atkin in Thorne v. Motor Trade Association, commenting 
on a passage in Darling J.’s judgment in Dymond,® remarked that 
“language was used in the judgment which seemed to indicate that 
even if the mistake were as to a fact which would have constituted 
a reasonable cause such a mistake would be irrelevant; in other 
words, there must be in fact a cause not merely a genuine belief in 
a cause. This seems to be incautiously expressed: and I do not 
think that doubt should exist upon a well established proposition 
in criminal law that normally a genuine belief in the existence of 
facts as apart from law, which if they existed would constitute a 
defence, is itself a sufficient defence.’’® 


The difficulty is usually resolved by explaining that the word 
“reasonable”’ in this context means only that unless the mistake is 
reasonable it is not likely to be believed, not that reasonableness is 
required as a matter of law. Thus in Gurney Cockburn C.J. said 
that ‘“‘the reasonableness of belief, though it may be one element 
of judging of its honesty, is not conclusive,’’!® and Lord Bramwell 
in Derry v. Peek referred to ‘“‘a confusion of unreasonableness of 
belief as evidence of dishonesty, and unreasonableness of belief as 
of itself a ground of action.’’™! 


Now, this explanation, although it reconciles many of the dicta 
satisfactorily, is not adequate in all cases. For instance, it is difficult 
to say that the court is referring only to an evidentiary caution 
when it deliberately requires that the mistake be such “‘as does not 
arise from a want of proper care’’,!* or “‘not superinduced by fault 


6. [1897] A.C. 383, 389-390. 

7. For a selection see Prince (1875) 2 C.C.R. 154, 170, per Brett J.; Tolson 
(1889) 23 O.B.D. 168, 181, per Cave J., 188, per Stephen J.; Hardgrave v 
The King (1906) 4 C.L.R. 232, 237, per Griffith C.J.; Maher v. Musson 

1934) 52 C.L.R. 100, 104, per Dixon J. (as he then was); Proudman 
Dayman (1941) 67 C.L.R. 536, 540, per Dixon J. For American examples 
see Perkins op. cit. pp. 826-827 nn. 71-77; U.S. v. Ah Chong (1910) 15 
Philippine 488; Adams v. State (1928) 110 Tex. Cr. 20, 7 S.W. 2d 528 

8. [1920} 2 K.B. 260. 

9. [1937] A.C. 797, 809. Cp. Thomas v. The King (1937) 59 C.L.R. 279, 
299-300, per Dixon J. And see Perkins op. cit. p. 828 n. 82; Marshall 
(1830) 1 Lew. 76. 

10. (1869) 11 Cox 414, 467. 

11. (1889) 14 App. Cas. 337, 352. See also Wilson v. Inyang [1951] 2 K.B 
799, and the note thereon by Glanville Williams at 14 Mod. Law Rei 
485; Bonnor [1951] V.R. 227, 253-254, per Barry J. 

12. Hamilton v. State (1930) 115 Tex. Cr. 96, 97; 29 S.W. 2d 777, 778. 
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or negligence’’,!3 or even more explicitly lays down that if the 
defendant pleads mistake he “‘is bound to exercise reasonable 
diligence to ascertain the facts’’.4 And there is a further difficulty 
over offences of negligence.!> It is a contradiction to say that an 
oifence can be committed on proof of negligence and yet allow a 
negligent mistake as a defence merely because it happened to be 
genuine. It is clear that for a mistake of fact to afford a defence 
to a charge based on negligence, it must also be reasonable, 7.e., 
such a mistake as a reasonable man would have made in the 
circumstances. 

It is submitted that these difficulties have their origin in the 
custom of treating mistake of fact in the criminal law as one single 
defence. The truth of the matter is that there are two such 
defences, one applicable to crimes of mens rea,!® and one applicable 
to crimes of negligence. To crimes of mens rea, or elements of a 
crime which require mens rea, mistake of fact simpliciter is a 
defence; to crimes of negligence, or elements of an offence which 
require only negligence, mistake of fact is a defence only if the 
mistake was in all the circumstances a reasonable one to make. 
If this analysis is accepted, judicial dicta on the subject need not 
be taken too literally, but can be read in relation to the offence 
before the court and interpreted accordingly. 

There is, however, one disadvantage to stating the law in this 
way, and that is that to discover whether a mistake must be 
reasonable, one must first inquire whether the offence charged is 
one of negligence. A possible source of difficulty where statutory 
offences are concerned is that an offence which may have been 
intended to depend upon mens rea can be converted into an offence 
of negligence by the express inclusion in the statute of a reference 
to reasonable mistake. Thus by the Crimes Act, 1900 (N.S.W.), 
s. 77 (c) (ii) it is a defence to a charge of indecently assaulting a 
female under the age of sixteen years for the accused reasonably 
to have believed that the female in question was over that age. 
[he result is that in New South Wales this offence, so far as the 
requirement of age is concerned, is one of negligence.’* In that 
particular case this result may have been intended and is by no 
means remarkable, for it is not unjust to expect a man who desires 


Dotson v. State (1878) 62 Ala. 141, 144. 

Gordon v. State (1875) 52 Ala. 308, 315. 

The term ‘‘negligence’’ is used here as meaning ‘‘a non-intentional failure 
to conform to the conduct of the reasonable man in respect of the con- 
sequence in question”’ (Williams op. cit. p. 86). The antithesis sometimes 
drawn between negligence as conduct and negligence as a state of mind 
is thought to serve no useful purpose (see ibid., pp. 85-86). 

16. The term ‘‘mens rea’ is used here to indicate some degree of advertence 
in contradistinction to inadvertent negligence, and comprises such states 
of mind as intention, knowledge, wilfulness, and recklessness. 

Cp. Criminal Law Consolidation Act, 1935-1952 (S.A.), ss. 55 (2) (b) 
and 57 (3) (b). 
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sexual excitement with a young woman to take reasonable care to 
ascertain her age first. But parliamentary draftsmanship is not 
always conspicuous for its precision, and the consequences of inatten- 
tion may not always be so satisfactory. 


Code Jurisdictions. 


Admittedly, the danger of legislative oversight in the common 
law jurisdictions is not unduly menacing, for the major offences 
requiring mens yea remain the products of case-law and are not 
subject to a statutory defence of reasonable mistake of fact. The 
case is different, however, when a comprehensive code of criminal 
law is enacted, for the inclusion of the word “‘reasonable’’ in the 
formulation of a single general defence of mistake in a code may 
lead to serious difficulty. The point may be illustrated by reference 
to the Queensland Criminal Code. 

Chapter V of that Code sets out the general principles of 
criminal responsibility which “‘apply to all persons charged with 
any offence against the Statute Law of Queensland.’’!§ Chapter V 
includes s. 24, which runs as follows. 

Section 24:—-A person who does or omits to do an act under 

an honest and reasonable, but mistaken, belief in the existence 

of any state of things is not criminally responsible for the act 
or omission to any greater extent than if the real state of 
things had been such as he believed to exist. 

The operation of this rule may be excluded by the express 
or implied provisions of the law relating to the subject.!® 


It will be seen that this section, which is the only one con- 
cerned in general terms with mistake of fact,?° includes an express 
requirement that the mistake be reasonable. Therefore in its full 
form the first paragraph of s. 24 applies only, to offences, or to 
particular elements of offences,'which can be committed negligently. 
Since this is the only section on mistake of fact in the Code, and 
since it is of general application, the question arises, how is s. 24 
to be reconciled with those offences which require proof by P of 
some form of advertence®! on D’s part? Or, to put the question 


18. s. 36. 
19. ss. 24 and 36 of the W.A. Code are identical. Cp. s. 14 of the Tasmanian 
Code. 


20. Claim of right is dealt with in s. 22. Some rules excluding the defence 
of mistake of fact in relation to the age of the victim in certain sexual 
offences are to be found in ss. 229 and 352. (W.A. Code ss. 22, 205 
and 330). 

21. The expression ‘‘offences . . . of advertence’”’ is used in the text instead 
of ‘‘offences requiring mens rea’’ because the term ‘“‘mens rvea’’ is not 
used in either the Queensland or the W.A. Codes and is not applicable 
to offences under them: See Widgee Shive Council v. Bonney (1907 
4 C.L.R. 977, 981, per Griffith C.J. Similarly, the generic word under 
these Codes is ‘‘offence’’ and not “‘crime’’, which is used to designate 
the more serious offences. 
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from the opposite point of view, if the negligence defence of mistake 
is to be found in s. 24, where is what a common lawyer might call 
the mens rea defence of mistake to be found? It is proposed to 
furnish the answers to these questions by inquiring into the applica- 
tion of s. 24 to wilful murder, house-breaking, burglary, and rape. 


(i) Wilful Murder. 


Students at the Law School of the University of Queensland 
were recently asked to consider the following problem. D”® is 
driving some sheep along a country road at dusk. He sees a small 
shape move towards the flock some way ahead. Thinking it is a 
dingo about to attack the sheep, he shoots and kills the intruder. 
When he reaches the body he discovers he has killed, not a dingo, 
but a child. He is charged under s. 301 of the Code with wilful 
murder. The jury find that D honestly believed he was shooting 
at a dingo, but that the mistake was not a reasonable one in the 
circumstances. Should D be convicted ? 

To these facts must be added the definition of wilful murder. 

Section 301:—Except as hereinafter set forth, a person who 

unlawfully kills another, intending to cause his death or that 

of some other person, is guilty of wilful murder.” 

By s. 291 an unlawful killing is one which is not authorised, 
justified, or excused by law.4 

The opposing arguments may be shortly stated. D relies on 
the fact that an essential element in the crime of wilful murder is 
proof by P of an intention on D’s part to kill a human being. Since, 
owing to D’s mistake, P cannot prove this element, D cannot be 
convicted of wilful murder. P’s reply, however, is formidable, 
although the absurdity of the result leaves us in no doubt that it 
cannot be the law. According to P, D cannot be heard to say that 
the element of intention to kill a human being has not been proved, 
for the only way in which D can demonstrate this is by pointing 
to his own mistake. The Code, which by the Criminal Code Act, 
1899, s. 2, “‘shall be the law of Queensland with respect to the 
several matters therein dealt with’’, and which is therefore the only 
source of law on any subject with which it deals, legislates for the 
defence of mistake in s. 24. This section clearly restricts the defence 
to reasonable mistake, and the jury have found that D’s mistake 
was not reasonable. Therefore D cannot rely on his mistake as an 
answer to any element in the offence charged. Therefore D must 
be convicted of wilful murder. 


Obviously P’s argument cannot be correct, for it is unthinkable 
that if the jury’s findings had been made as a preliminary to a 


“2. D stands for the defendant to a criminal charge and P for the prosecutor. 
99 


23. W.A. Code s. 278. 24. W.A. Code s. 268. 








50 The University of Queensland Law Journal 


request for a direction on the law to assist them in arriving at their 
general verdict, the trial judge would have been obliged to tell them 
that it was their duty to convict of wilful murder. Equally 
obviously, the difficulty arises from the inclusion in s. 24 of the 
word ‘reasonable’. Since it cannot be assumed that the require- 
ment of reasonableness is merely to be overlooked or explained away, 
the problem is to retain it but to fit s. 24 into a scheme of the Code 
which does not lend itself to anomalies of this kind. 


It is submitted that the clue is to be found in the last sentence 
of s. 24: ‘‘The operation of this rule may be excluded by the express 
or implied provisions of the law relating to the subject’. At first 
sight the sentence seems to be superfluous, for any statutory pro- 
vision may be expressly or impliedly excluded by any later statute, 
and the Code is not peculiar in this respect. Further reflection, 
however, may lead to the different conclusion that the first para- 
graph of s. 24 does not necessarily stand or fall as a whole, but 
applies only so far as its terms accord with the elements of the 
particular offence under consideration. On this view the function 
of the sentence quoted is to make it clear that the first paragraph 
of s. 24 does not apply in its entirety to offences with the definitions 
of which any part of it would be inconsistent. 


So far as the requirement of reasonableness is concerned, such 
offences fall into two groups, those needing proof by P of what 
Professor Perkins calls a “‘specific intent or other special mental 
element’’, and offences of strict responsibility. There is an incon- 
sistency between s. 24 and offences requiring a specific intent, such 
as the intent to kill a human being in wilful murder, because it is a 
contradiction to say that P must prove a certain mental state on 
D’s part, and yet allow D to be convicted if a reasonable man would 
not have held the belief which D actually had. There is an incon- 
sistency between s. 24 and offences of strict responsibility because 
if D is strictly responsible on proof by P of the criminal act alone, 
D’s beliefs are irrelevant whether reasonable or not. Offences of 
strict responsibility will not be further considered here.?5 


In the problem D’s answer to P’s argument is that the require- 
ment of reasonableness in s. 24 is irrelevant because wilful murder 
is not an offence of negligence. Another way of putting the point 
is to say that since there is an inconsistency between the general 
section 24 and the particular section 301, the particular, in accord- 
ance with the usual rule of interpretation, prevails over the general 
to the extent of the inconsistency. Therefore the definition of wilful 
murder in s. 301 is not to be cut down by the word “‘reasonable’’ in 


25. The law relating to strict responsibility in Queensland is examined by 
the present writer in a forthcoming article in the Modern Law Review. 
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s. 24. Therefore D’s mistake operates to prevent his conviction 
for wilful murder. 

Whether D should be acquitted altogether or convicted of 
manslaughter instead** is not clear on the facts of the problem. 
The jury have established that D was negligent, but to support a 
conviction for manslaughter there would have to be a finding, not 
merely of negligence, but of criminal negligence, for under the 
Codes, as at common law, a higher degree of negligence is required 
for criminal than for civil liability.?? 

In Anderson v. Nystrom?® Philp J. rejected an argument by 
counsel, to the effect that s. 24 had no application to offences under 
the Code which contained the word “‘knowingly’’, as “‘unthinkable’’, 
on the ground that it would then have an application to homicide 
and stealing, and that to exclude the defence of mistake from these 
offences would be absurd. His Honour’s comment suggests that 
there may have been some misunderstanding between himself and 
counsel. It is quite clear that the first paragraph of s. 24 cannot 
apply in its entirety to offences which can be committed only 
‘‘knowingly’’, any more than it can apply in its entirety to offences 
requiring a specific intent. But equally, the first paragraph of s. 24 
applies to any offence so far as it is not inconsistent with the 
definition of that offence, and therefore applies to a limited extent 
to offences which can be committed only “knowingly’’. 


(ii) Housebreaking and Burglary. 


The relationship between s. 24 and the definition of the par- 
ticular offence is seen readily enough in wilful murder, to which 
the intention to kill a human being is central. It may be instruc- 
tive, however, to examine the operation of mistake in an offence in 
which the specific intention is found alongside some other require- 
ment which can be fulfilled through negligence. An example in 
housebreaking under s. 419 (1) :— 


Any person who breaks and enters the dwelling-house of 
another with intent to commit a crime therein is guilty of a 
crime.?9 


26. Under the power in s. 576 (W.A. Code s. 595). 

27. Callaghan v. R. (1952) 87 C.L.R., 115. But see the convincing criticism 
of this case by Peter Brett, Manslaughter and the Motorist (1953), 27 
Aust. Law Jour. 6 and 89. 

28. [1941] St. R. Od. 56, 72. Waterside Workers’ Federation v. Birt {1918} 
St. R. Od. 10, where mistake of fact was considered in relation to a 

statutory offence of ‘“‘wilfully’’ failing to comply with an arbitration 

award, is irrelevant here because the statute was a Commonwealth one. 

Common law principles apply to Commonwealth offences. In Foreman 

v. Bowser (1918) 12 QO.J.P.R. 108, where s. 24 was applied to an offence 

of “intentional or deliberate”’ infliction of unnecessary pain on an animal, 

no difficulty was encountered because the mistake seems to have been 
regarded as reasonable. 

W.A. Code s. 401 (1). 
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D breaks and enters his neighbour’s house intending to take a 
packet of cigarettes he has seen lying on a table through the window. 
On his trial he asserts two mistakes. First, he maintains that he 
thought the house was his own, which is identical in structure and 
similarly furnished, and broke in because he found when he got to 
the front door that he had lost his key. Second, he thought the 
packet of cigarettes was his own. The jury find that both mistakes 
were genuine but that neither was reasonable. D cannot be con- 
victed because his second mistake amounts to a claim of right 
with s. 22 of the Code. As at common law, the particular form of 
misapprehension called claim of right does not have to be reasonable. 
Since D’s defence comes squarely within s. 22, there is no need to 
invoke s. 24 at all. Indeed, it seems probable that s. 24 cannot be 
invoked, for s. 22 should prevail over it as a special section over a 
general one in the same way as a section defining an offence. The 
relevant paragraph of s. 22 runs as follows. 

Section 22:—. . . a person is not criminally responsible, as for 

an offence relating to property, for an act done or omitted to 

be done by him with respect to any property in the exercise 
of an honest claim of right and without intention to defraud. 

But suppose now that the jury had found that the first mistake 
was genuine but unreasonable, and that D did not make the second 
mistake at all, his real belief being that someone had left the 
cigarettes behind by accident whilst visiting D earlier that day. 
It is submitted that D should be convicted, for there is nothing in 
the wording of s. 419 (1) to exclude responsibility for negligence so 
far as the requirement that the dwelling-house be someone else’s 
is concerned. If there is nothing expressly or impliedly excluding 
the first paragraph of s. 24 or any part of it, then that paragraph 
applies in its entirety where mistake is raised, for its concluding 
sentence makes clear that s. 24 applies unless excluded. 

It is submitted that the same reasoning applies to any other 
element of an offence which does not in terms require advertence, 
such as the circumstance that a housebreaking at night is burglary: 
if D pleads on a charge of burglary that he thought it was daytime, 
his mistake must be reasonable to succeed.® Conversely, where 
there is included in the definition of an offence the word “know- 
ingly” or ‘wilfully’, or some synonym, it follows that, under the 
Code as at common law, a mistake need only be genuine and not 
also reasonable. 


(ili) A Suggestion for Reform. 
It will be seen that in the result the position under the Queens- 
land Code is the same as the common law position as stated by 


30. Cp. Smith, The Guilty Mind in the Criminal Law (1960) 76 L.Q.R. 78, 80 ff. 
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Professor Perkins:—‘‘If no specific intent or other special mental 
element is required for guilt of the offense charged, a mistake of 
fact will not be recognized as an excuse unless it was based upon 
reasonable grounds.”’ But it will also be seen that the route to 
this result is not obvious, or at least not as clear as it might be. 
An improvement in the drafting of s. 24 is desirable. 


The present form of s. 24 has the advantage that there is 
normally no doubt whether any particular offence, or any particular 
element in an offence, can be committed negligently: since the first 
paragraph of s. 24 applies in its entirety unless expressly or impliedly 
excluded, an offence can be committed negligently unless its 
definition is inconsistent with a requirement of reasonableness. 
If, for example, there were a section stating merely that a mistake 
of fact must be reasonable where negligence is charged but not 
where some degree of advertence is required, this would not help 
to solve the problem of identifying those elements of an offence 
which can be committed negligently.*! It is submitted that s. 24 
would be improved if mistake of fact were defined in some such 
terms as are used in the first paragraph now, but omitting the word 
“reasonable’’, and then adding on a proviso to the same effect as 
Professor Perkins’s formulation. The result would be along the 
following lines. 


A person who does or omits to do an act under a mistaken 
belief in the existence of any state of things is not criminally 
responsible for the act or omission to any greater extent than 
if the real state of things had been such as he believed to 
exist. 

Provided that unless an intention to cause a particular result 
is an element of the offence constituted, in whole or part, by 
an act or omission,®? a mistake of fact shall not excuse from 
criminal responsibility unless it was based upon reasonable 
grounds. 


The word ‘“‘honest”’ is omitted from the first paragraph of this 
draft because it is not thought to add anything of substance. To 
speak of a belief as dishonest is to imply that it is not held at all. 
In the normal usage of words the phrase ‘dishonest belief”’ is a 
contradiction in terms, for the kind of dishonesty meant is 


31. The formula adopted in the Tasmanian Criminal Code s. 14 is defective 
from this point of view:—‘‘Whether criminal responsibility is entailed 
by an act or omission done or made under an honest and reasonable, 
but mistaken, belief in the existence of any stage of facts the existence 
of which would excuse such act or omission, is a question of law, to be 
determined on the construction of the statute constituting the offence.”’ 

32. Cp. the second paragraph of s. 23:—‘‘Unless the intention to cause a 
particular result is expressly declared to be an element of the offence 
constituted, in whole or part, by an act or omission, the result intended 
to be caused by an act or omission is immaterial.” 
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incompatible with belief. It is therefore unnecessary to require 
that a mistaken belief be honest.*% 


It is submitted that, quite apart from any new codes which 
may come into being elsewhere in the common law world, the 
Queensland Code would be improved if the present s. 24 were 
replaced by the draft section proposed above. The effect would 
be to remove obscurities without changing the law. 


(iv) Intention to Cause a Particular Result. 

Next the inquiry must be made, what is a “‘specific intent or 
other special mental element’’, or, in the words used above, ‘‘an 
intention to cause a particular result’. The question involves 
identifying offences of intention. It has already been seen that such 
offences fall into two classes, those which stand or fall in their 
entirety on the question of intention, such as wilful murder under 
the Code and most forms of murder at common law, and those 
which consist partly of elements of intention and partly of elements 
of negligence, such as housebreaking under the Code and at common 
law. All offences of intention are defined in one of two ways: 
either the requirement of intention is expressed in the definition, 
or it is implied in the nature of the offence. Examples of the former 
are legion. It is necessary to remember only that a requirement 
that something be done ‘“‘knowingly”’ or “‘wilfully’”’ is just as much 
an express requirement of intention as the term “‘with intent to’’ 
do something. An example of implied intention arising from the 
nature of the offence is rape. Rape is defined in the Code as 
follows. 

Section 347:—Any person who has carnal knowledge of a 
woman, or girl, not his wife, without her consent, or with 
her consent, if the consent is obtained by force or by means 
of threats or intimidation of any kind, or by fear of bodily 
harm, or by means of false and fraudulent representations as 
to the nature of the act, or, in the case of a married woman, 
by personating her husband, is guilty of a crime, which is 
called rape.*4 


Nowhere in this definition is there any requirement of intention 
to bring about a specific result. It is submitted as self-evident that 
a clear intention at least to have carnal knowledge is implied in 
the offence, for one can scarcely have intercourse through mere 
negligence. What is perhaps less clear is whether the element of 
non-consent on the part of the woman is a matter of intention or 


33. Or bona fide: cp. Queensland Code s. 22, where bona fide claim of right 
is referred to in the heading and honest claim of right in the text. 
Glanville Williams (op. cit. p. 167) suggests that these expressions ma\ 
be intended to emphasise that wilful self-deception is not good enoug! 

34.3 W.A. Code s. 325. 
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negligence. The problem may be illustrated by an example. 

D is charged with rape. Suppose first that P fails to prove 
that D had the intention to have intercourse, being mistaken as 
to the nature of the act. D must be acquitted. But suppose now 
that P proves the fact of intercourse, D’s intention to have inter- 
course, and absence of consent by the woman, but the jury find 
that D mistakenly believed he had that consent. D must be 
acquitted if the specific intent in rape is not merely to have inter- 
course, but to have it with a non-consenting woman, or at least 
regardless whether she consented or not (recklessness). But if the 
specific intent in rape is limited to intercourse, then it is possible 
to argue that D should be acquitted only if his mistake was reason- 
able. In other words, whilst it is certain from a consideration of 
the very nature of rape that the first paragraph of s. 24 cannot 
apply in its entirety to the element of carnal knowledge, it is not 
certain whether the same is true of mistake as to consent. 

One’s feeling is that mistake as to consent should not be limited 
to reasonable mistake, for the scales are sufficiently loaded against 
a man charged with rape in any event,®> but the views already 
expressed as to the scope of s. 24 tend to the opposite conclusion. 
If the express words of the section indicate that it must be applied 
in its entirety unless there is a conflict between its terms and the 
definition of the offence charged, there is at first sight nothing in 
the definition of rape to prevent the requirement of reasonableness 
being applied to belief in consent to intercourse. However, it is 
possible on a careful inspection of s. 347 to argue that the drafting 
of the section indicates an implied exclusion of the requirement of 
reasonableness in s. 24. 

It is clear that none of the other elements of the offence is 
reasonably capable of being committed negligently. It would be 
unrealistic to envisage a negligent mistake by D as to whether the 
woman with whom he had intercourse was his wife, and it is not 
easy to see how one can overbear by threats or mislead by false 
and fraudulent misrepresentations through mere carelessness. It is 
submitted that on these issues, as with carnal knowledge, in the 
very nature of things the burden rests upon P of proving intention 
by D, or at least recklessness on D’s part as to the effect of his 
actions or statements. This being so, there is a strong inference 
that every element in rape was intended by the draftsman to require 
actual knowledge on D’s part and that the wording of s. 347 has 
this effect. Moreover, it is desirable to keep the criminal law under 
the Codes in line with the common law where this can be done 
without violence to the wording of the statute, and it seems that 


35. Hence the rule of practice which requires corroboration on a charge of 


rape, and the importance attached to an early complaint by the victim. 
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the interpretation of the offence of rape put forward here represents 
the position at common law.*¢ 


Conclusion. 


It is submitted in conclusion that hitherto, both at common 
law and under the Codes, too little attention has been paid to 
stating the effects of mistake of fact upon criminal responsibility 
with precision. This has led at common law, not only to recurrent 
uncertainty as to what those effects are, but in some instances to 
important, and not necessarily desirable, inroads on the principle 
of mens rea itself.37_ Under statute there has emerged the possibility 
that offences of negligence may be created through simple 
inadvertence to the importance of the word “reasonable’’. Under 
the Codes a process of careful analysis is necessary if absurdly 
unjust results are to be avoided. One can only hope that the future 
will tell a different tale. 


CoLin Howarp* 


36. See the discussion by Morris and Turner in (1954) 2 Univ. Old. L.J., 247. 

37. Conspicuously in bigamy. Ever since Tolson (1889) 23 0.B.D. 1638, 
mistake, to be a defence to bigamy, has had to be reasonable. There 
is no obvious virtue in this rule. 


*LL.M. (London); Senior Lecturer in Law in the University of Adelaide. 
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JUDICIAL BIOGRAPHY—A PRELIMINARY OBSTACLE 


A persuasion of certainty 1s a manifest testimony of 
foolishness, and of extreme uncertainty —MONTAIGNE. 


I 


A notable feature of legal writing in Australia has been the 
lack of biographical studies of judges who have been members of 
the High Court of Australia. This is surprising when the important 
creative function of the High Court in the interpretation of the 
Australian Constitution is taken into account. 

The only two extensive biographies to have been published are 
of Sir Edmund Barton and Henry] Bournes Higgins. Both of these 
works do not even pretend a serious evaluation of the judges’ work 
on the High Court bench. John’ Reynolds’ study,of Sir Edmund 
Barton is more concerned with his work in New South Wales 
politics and in the movement for Federation than with his legal 
career.!. This is not surprising as Reynolds is not a lawyer but a 
historian. The ‘“‘Memoir’’ of Henry Bournes Higgins, written by 
one of his nieces, Nettie Palmer, is an affectionate literary remem- 
brance rather than a biographical study.? 

Sir Samuel Griffith has been the subject of a series of lectures* 
and an unpublished thesis* but both works are unsatisfactory. The 
first is a series of disjointed headings like “Griffith as a Friend to 
the Working Man’, “Griffith as a Conversationalist”’, ““His Loyalty 
to the Crown’, etc., and the latter is a 300 page calendar of most 
of the things Griffith did and said in his life. 

These to my knowledge are the only studies yet attempted of 
the judges of our High Court. There has not been one serious 
attempt by a lawyer to evaluate the contribution of any of the 
judges to Australian constitutional law apart from the mortuary 
estimates that appear when one of them dies. Obituaries are hardly 
the place for critical estimates. 

In a recent article which surveyed the literature of Australian 
Government and Politics, S. R. Davis and C. M. Hughes drew 
attention to this gap in Australian legal scholarship. “One gap 
which we would record, but not hazard an explanation for, is the 
complete absence of the judicial biographies which have popularized 


1. Edmund Barton, John Reynolds (1948). 

2. Henry Bournes Higgins: A Memoir, Nettie Palmer (1931). 

3. Siv Samuel Griffith, 1938 Macrossan Lecture in the University of Queens- 
land, A. D. Graham. . 

4. Siv Samuel Walker Griffith, J. C. Vockler, unpublished thesis presented 
to the University of Queensland for B.A. (Hons.) Degree. 
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American jurisprudence, and particularly constitutional law.’’® 

This article is written in an endeavour to discover what reasons, 
if any, there are which might explain the absence of this kind of 
research. 

Some of these reasons are obvious enough. Before the very 
recent emergence of law teaching as an independent profession the 
most likely and best qualified people to undertake such studies 
were practising lawyers. However, the amount of time required in 
searching through primary material and the academic detachment 
necessary for evaluation were not available to them. Another reason 
was the small amount of post-graduate research that was pursued 
in Australian Law Schools. One might have expected such studies 
to be undertaken by students for the higher degrees but any student 
who had the desire and the ability for this kind of work left Australia 
to go to England or, more recently, to the United States. In such 
different environments, far away from the Australian source 
material, it was not surprising that critical studies of Australian 
judges were not selected as thesis topics. 

These certainly must have been retarding factors, but over 
the last few years much of their force has been spent. Almost all 
of the Australian Law Schools now have a reasonably sized full 
time academic staff who might be expected to carry out this type 
of research work. Likewise there has been an increase in the 
number of students undertaking post-graduate work at home rather 
than overseas. 

However, I do not think this will automatically mean that 
increased attention will be paid to judicial biography in Australia 
in the next few years. Before that can happen a much more funda 
mental objection to judicial biography must be exposed and 
answered. 

Biographical writing in general since the turn of the century 
has been greatly influenced by the techniques and assumptions 
embodied in the work of Lytton Strachey. In his sketches of 
eminent Victorians, Strachey broke sharply with an older tradition 
of biography that was full of fatuous eulogy and badly digested 
history. He demonstrated successfully that it is not necessary to be 
tedious and dry in order to be scholarly and authoritative. His 
special talents were a lucid and urbane style, a brevity which 
excluded everything that was redundant but nothing that was 
significant, and a realism that produced insight through a nice com- 
bination of factual accuracy and iconoclasm. Above all, he insisted 
that personality, rather than achievement, must be the primary 


5. The Australian Journal of Politics and History, Vol. IV, No. I, 107 
(1958) 


f 


ry 


ol 
on 
ed 
be 
lis 
ich 


yas 


107 


Judicial Biography—A Preliminary Obstacle 59 


concern of biography, and he was a master in relating the particular 
episodes or aspects of his subjects’ lives which most vividly revealed 
character. 

In the legal profession itself in Australia there seems to be a 
widely held opinion that judges should not be the subjects of such 
studies. In the case of a judge it is argued that personality and 
professional achievement have an intimate reciprocal relationship. 
A biography which did not deal with technical legal evaluation 
would be useless. And when emphasis on personality is coupled 
with a psychological interpretation of judgments in the fashion of 
the American realist school the result is an exaggerated stress on 
the arbitrary and uncertain aspects of the judicial process.® 


These ideas seem to spring from two basic conceptions of a 
judge’s function that are still quite current and which between 
them constitute in the present opinion the greatest impediment to 
the development of an Australian judicial biography. 


The two conceptions concern the judge’s relationship on the 
one hand to the judicial process and on the other to the community 
which he serves. 


It is first of ail contended that the judge's role in the judicial 
process is a very limited one. All he has to do in order to decide 
a dispute is to find the law applicable to the case before him and 
apply it. He is not influenced by political and social views, but 
merely performs the almost mechanical task of finding and applying 
law. Any critical study which endeavoured to trace factors outside 
the law which influenced a judge in determining a question one 
way rather than another would be misconceived. As his function 
is a static one there can be no value and positive mischief in any 
study that suggested that this was not so. 


Again, it is contended that the relationship between the judge 
and the community would be endangered if the screen which 
obscures the judge’s work from the public eye weie parted. It 
would upset that air of mysticism, which we have on high authority, 
should surround the administration of the law in its higher reaches.? 
The public’s respect for and confidence in the judiciary depends 


6. This form of writing, or rather the threat of it, has led many judges to 
destroy their personal papers before they have died. In the United 
States Justices Wayne, Miller, Lurton, Peckham, White, Mclkenna, 
Jackson and Cardozo all destroyed their papers. Manuscript division, 
Library of Congress, Location of Personal Papers of Justices of the Supreme 
Court, 1956. Edward Morris, the rhapsodic biographer of the Victorian 
judge Sir George Higginbotham, recounts the following—‘‘He [Higin- 
botham] . . . was shocked at the indiscreet revelations in some modern 
biographies, and left behind him a memorandum . . . requesting that 
all his manuscripts, books and accounts should be destroyed without 
being read or examined by anyone but his wife’. Edward E. Morris, 
George Higinbotham (1895). 

‘. Sir Owen Dixon, the Melbourne Age, September 23rd 1959, p. 13, c. 1. 








60 The University of Queensland Law Journal 


upon the complete removal of a judge from the influences that 
affect lesser men. 

It can readily be appreciated that in a profession which moves 
in this sort of intellectual climate the work of the judicial biographer 
is almost subversive. The magnification of the individual will 
damage the administration of the law at the two points we have 
seen. Firstly, it will encourage the view that the law is not certain 
and that a judge has a creative choice in deciding many disputes. 
Secondly, it will take from the judiciary the air of aloofness and 
mystery which is essential if the confidence of the public is to be 
maintained. 

It will be here contended that both of these views are unsound 
and should not be regarded as an obstacle to judicial biography. 
What follows is directed primarily at the role played by the justices 
of the High Court of Australia, but the general reasoning would 
also apply to State Supreme Court judges. Their contribution, 
although it is not as spectacular or momentous as that of the High 
Court judges, is none the less real. 


II 


When the various Australian Colonies came together at the end 
of the nineteenth century to create a system of federal government 
in Australia they defined the terms of their merger in the Common- 
wealth of Australia Constitution Act. That enactment of the 
Imperial Parliament set up a central government and allocated to 
it certain enumerated legislative powers. A few of these powers 
were given exclusively to the Commonwealth (e.g., defence, customs 
and excise), but for the rest they were to be exercised concurrently 
with the States. However, when Commonwealth and State legisla- 
tion came into conflict on these subject matters the Commonwealth 
law was to prevail.* The undefined residue of legislative power, 
after some particular powers had been withdrawn from both or 
either governments,® was reserved to the States.1!° 

The responsibility for policing and maintaining the federal 
balance so created was given to the High Court of Australia. 

It was envisaged by the framers of the Constitution that the 
High Court would fulfill the same function in this regard that the 
Supreme Court of the United States had done in the American 
federation. That Court, very early in its history, had asserted its 
right to invalidate both Federal and State acts if they infringed 
the Constitution.1!_ This mechanism for adjusting the conflicts 


8. Constitution s. 109. 9. e.g., Constitution ss. 90, 92, 116 
10. Constitution s. 108. 
11. Marbury v. Madison (1803) 1 Cranch 137; Fletcher v. Peck (1810) 6 


Cranch 87. 
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between the Federal and State Governments was found to be 
essential to ensure the continued’ existence of the federal system. 
Any body could, in theory, be vested with the power, but when 
governmental powers are found distributed by a legal document 
in a community where ideas of public law derive from the common 
law, it is natural that such conflicts should become legal issues to 
be resolved by a judicial rather than a political tribunal. 


In Australia the delegates to the Federal Conventions were 
very conscious that they were building the High Court into the 
governmental structure of the Commonwealth. They realized that 
its task was the creative one of interpreting the Constitution to 
meet the changing needs of society rather than the static one of 
mechanically applying a document whose meaning was for ever 
fixed and all embracive. Sir Isaac Isaacs, for example, remarked 
in the course of a debate at the Federal Convention in Melbourne 
in 1898: ‘“‘We are taking infinite trouble to express what we mean 
in this Constitution; but as in Ametica so it will be here, that the 
makers of the Constitution not merely the Conventions who sat 
and the States who ratified their conclusions, but the Judges of 
the Supreme Court, Marshall, Jay, Storey, and all the rest of the 
renowned Judges who have pronounced on the Constitution, have 
had just as much to do in shaping it as the men who sat in the 
original Conventions’’.!2 


This type of comment points up the fact that in the last 
resort the duty of applying the broad framework of government 
embodied in the Constitution to the varying changes in Australia’s 
economic and social life was envisaged to be the task of the High 
Court. Conditions in a society change and the same words in the 
Constitution have to be applied to meet new and unanticipated 
circumstances. For example, the Constitution allocated to the 
Commonwealth legislative power over “postal, telegraphic, telephonic 
and other like services’’ at a time when wireless and television 
were not invented. Questions soon arose as to which government 
was going to have control over these media of communication, and 
in the case of wireless the High Court in R. v. Brislan'® was called 
upon to decide the question. It held that the power went to the 
Commonwealth under the words ‘‘and any other like services’’. 
The point to be underlined here is that this decision was essentially 
a creative one. There was no “‘intention’’ in the actual words of 
the Constitution to allocate this power to the Commonwealth as 
commercial broadcasting was merely a dream at the time the 
Constitution was framed. Indeed any expressions concerning the 


12. Australian Federal Convention Debates (Third Session, Melbourne, 1898), 
Vol. 1, 283. 
13. (1935) 54 C.L.R., 262. 
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“‘intention’’ of a document are necessarily elliptical and to a great 
extent inaccurate and misleading. It is as if the written document 
is personified and endorsed with an intention and a will instead of 
being a mere verbal memorandum. It is individual human beings 
who have intentions and wills, who make choices and seek to 
accomplish things. Thus it was the High Court judges in R. v. 
Brislan, and not the Constitution, who decided that the Common- 
weaith should have the legislative power to control wireless. This 
decision has, it seems, been relied on to support Commonwealth 
regulation of television!* but the High Court has never been called 
upon to decide the question. 


As well as applying the Constitution to modern technological 
developments which were not envisaged when the Constitution was 
drafted the High Court has also been called upon to fill in areas 
where the Constitution is silent. The various problems of inter- 
governmental immunities, for example, constitute a body of law 
that has arisen independently of express constitutional provision. 


Even where the Constitution on its face seems to give a clear 
answer to a constitutional problem the Court has an important task 
to play. Being couched in words, phrases and sentences as 
documents must be, the Constitution is susceptible of varying 
interpretation at almost every point. The meaning of concepts 
such as “‘excise’’, ‘absolutely free’, “‘just terms’’, “‘taxation’’, and 
so on, can never be fixed with any precision but vary with the 
viewpoint of the judge called upon to decide their meaning. The 
meaning of the word “‘excise’’, for example, was said by the members 
of the first High Court to be a tax upon the production or manu- 
facture of goods.!5 However, a glance through the judgments in 
Parton v. The Milk Board'® decided some forty-four years later will 
show that the meaning of ‘‘excise’’ has so broadened as to have 
become almost unrecognizable as the same concept. 


It might be best in order to show the importance of the role 
that the High Court plays in Australian federalism to look rather 
closely at a typical case that it is called upon to decide. Exami- 
nation of Municipal Council of Sydney v. The Commonwealth'? will 
show in a very clear way, in the context of a not very difficult case, 
the problems involved in the judicial review of a written constitution. 

The case arose out of the physical as well as legal reshuffling 
caused by the transference of many State departments to the 
Commonwealth at Federation. Each State prior to Federation had 
been responsible for its own postal and telegraphic communications, 
customs charges, defence preparations and many other duties that 


14. Broadcasting and Television Act, 1942-1956 (Commonwealth). 
15. Peterswald v. Bartely (1904), 1 C.L.R. 497. 
16. (1949) 80 C.L.R., 229. 17. (1904) 1 C.L.R., 208. 
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were vested by the Constitution in the Commonwealth Government. 
This transference of legal power made it a practical necessity that 
the various State buildings housing the records and staff of these 
departments should also be transferred to the Commonwealth. 
The Constitution made provision for this in section 69, in which 
it was provided that on dates to be proclaimed by the Governor- 
General the various departments in each State would become vested 
in the Commonwealth. 

Before their transfer, many of their lands and buildings were 
liable to be rated by the municipality in which they were situated. 
The exemption from local taxation, as they were erected on lands 
held by the Crown, had been in many cases waived. For example, 
the Municipal Council of Sydney had for many years collected 
rates from the New South Wales government for the occupation of 
premises which had been used to house the departments of customs, 
posts and telegraphs, naval and military defence. When in 1901 
these premises were transferred to the Commonwealth by virtue of 
the Governor-General’s proclamation in pursuance of section 69 of 
the Constitution the question arose as to whether the Sydney Council 
could still impose rates on them. The question was a very real 
one to the Council as these rates amounted to several thousands of 
pounds annually. 

However one section of the Constitution seemed to conclude 
the matter against them, section 114, which provided that, “A 
State shall not without the consent of the Parliament of the Com- 
monwealth ... impose any tax on property of any kind belonging 
to the Commonwealth”’. 

This section seemed to flatly deny the power of the Sydney 
Council to collect the rates. The imposition had not been con- 
sented to by the Commonwealth, which now owned the buildings 
in question. In spite of this, however, the Sydney Council claimed 
to be entitled to levy a rate. Of course the Commonwealth denied 
its liability to pay, and a case was stated for the opinion of the 
High Court. 

The Attorney-General for New South Wales at the time, B. R. 
Wise, K.C., appeared for the Council and in the course of an 
ingenious argument made the following points. 

1. The municipal levy in question was not a ‘‘tax’’ within the 
meaning of s. 114 at all: it was only a “‘rate’’ which was not the 
same thing. He was able to support this argument by citing some 
cases which suggested the word “‘tax’’ in many English Acts did 
not include local county rates. 

2. If these rates were taxes then they were not imposed by a 
‘State’, but only by a Municipal Council, and therefore s. 114 
did not apply. 
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3. Even if the rates were State imposed taxes then the Com- 
monwealth government had by its legislative silence on the matter 
consented to their imposition. If no Act had been passed taking 
away the right of the Council to impose the tax then the Common- 
wealth must be taken to have consented to the rate being levied. 

4. Even if his first three points were not accepted and this 
was a State imposed tax without the consent of the Commonwealth 
then s. 114 still did not apply to the case as it was not a tax on 
the property of the Commonwealth but a tax on the Commonwealth 
itself measured by reference to the amount of lands it occupied. 

5. That if this were so then it was not invalidated by the 
doctrine of McCulloch v. Maryland, which would forbid the taxa- 
tion of one government by another, because (i) the doctrine does 
not apply to the Australian Constitution; (ii) if it does then it 
only invalidates the imposition of taxation that “‘unduly’’ hinders 
the Commonwealth and the tax in question here did not. 

The arguments of Wise K.C., as can be seen, proceeded upon 
a very literal construction of the words used in section 114 and to 
a grammarian or a logician have something to commend them. 
They certainly succeed in taking away the veneer of certainty and 
clarity which the words of the section seem to have on first reading. 
We will be concerned to see how the Court answered these argu- 
ments and the basis on which it proceeded in so doing. 

About the first argument the Chief Justice, Sir Samuel Griffith, 
seemed to have little doubt. He said: “It is true that the word 
‘tax’ is sometimes used in the limited sense of an enforced levy 
for the purposes of general government, but if a State itself has 
no power to make such a levy it cannot confer the power under 
another name. In a constitutional enactment, therefore, defining 
and limiting the power of constitutional authorities, the word ‘tax’ 
must be construed in a wider sense, and a prohibition of the imposi- 
tion of a tax must be held to include any such imposition by a 
delegated authority, by whatever name the tax is called’’.18 The 
double use of the word ‘‘must”’ is worth noting in this passage as 
it seems to be Sir Samuel’s sole reason for over-ruling Wise’s 
argument. 

Dealing with the second argument, Sir Samuel went on to 
say that the only origin which could be suggested for the right of 
the Council to impose the tax was an act of the New South Wales 
Parliament. If that were so then, “‘it follows that if the authority 
which assumes to create such a delegation does not itself possess 
the power, the delegation is void, since the spring cannot rise higher 
than its source’’.!® 


18. 1C.L.R., 208, 230, italics supplied. 19. 1 C.LR., 2s, 2. 
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A similar fate awaited the third argument advanced by Wise. 
“The consent intended by section 114 is a consent expressed by 
some positive action on the part of the Parliament, not one to be 
tacitly inferred from its inaction’”’.2° The comment might be made 
that whatever s. 114 “‘intended”’ it certainly did not seem to say 
so on its face. 


The next two arguments were both overruled because of a 
previous decision of the Court in D’Emden v. Pedder®! which had 
applied the doctrine of McCulloch v. Maryland to the Australian 
Constitution. 

What appears clear so far is the completely different construc- 
tions placed on section 114 by Sir Samuel Griffith and B. R. Wise. 
Both constructions are, on the words of the section, permissible, 
but what is of present concern is what influences a judge to choose 
one rather than the other. The impact of his choice in a federal 
system is a tremendous one. 

As O’Connor J. put it, “The section may in strictness bear 
either interpretation if we look merely at the words’’.22. Each one 
of the judges in this case made certain assumptions about the 
nature of a federal system which determined the choice they would 
make when the final judgments were given. 

Sir Samuel Griffith maintained: ‘““There can be no doubt that 
the right of taxation is a right of sovereignty”’ ;*3 and that: “‘It is 
manifest from the whole scope of the Constitution that . . . the 
Commonwealth and the States are regarded as distinct and separate 
sovereign bodies’’.24 Once he gets to this position it is easy to 
see that he is compelled to adopt a broad view of s. 114 in order 
to preserve this assumed “‘sovereignty’’ from destruction. If one 
sovereign can tax another then that other is no sovereign power at 
all. But it is only because there is “‘no doubt’’ about these pro- 
positions and that they are ‘‘manifest’’ to Sir Samuel that he comes 
to the decision he does. The basis for these unargued assertions 
will not be found in the judgments of the Court, or in the Constitu- 
tien, but only in Sir Samuel Griffith’s conception of the federal 
system. 

O’Connor J., after honestly pointing out his predicament of 
choice that is cited above, went on to say: ‘But to get at the real 
meaning we must go beyond that, we must examine the context, 
consider the Constitution as a whole, and its underlying principles 
and any circumstances which may throw light upon the object 
which the Convention had in view, when they embodied it in the 


Constitution. ... From the very nature of the Constitution, and 
‘0. 1C.L.R. 208, 232, italics supplied. 

1. LCL... 22. 1C.L.R. 208, 239. 

23. 1C.L.R. 208, 230. 24. 1C.L.R. 208, 231. 
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the relation of States and Commonwealth, in the distribution of 
powers, it became necessary to provide that the sovereignty of each 
within its sphere should be absolute and that no conflict within 
the same sphere should be possible’’.25 It will be seen that O’Connor 
J. gets to the same result as Griffith C.J. by appealing to the “‘real 
meaning’ of the Constitution, its “very nature’ and its “under- 
lying principles’. Again the reasons for decision are extra- 
legal. 

The third judge, Sir Edmund Barton, put his judgment on a 
similar basis. In his view the Commonwealth “‘must be free’’?é 
from such impositions as the tax in issue so he too rejected the 
narrow view of section 114. 


What comes out of an examination of this case is the fact 
that in the last resort the decision did not depend on the words 
of the Constitution because they were ambiguous and open to two 
quite different interpretations. The Court could only choose one 
interpretation rather than the other by making certain assumptions 
about the governmental system that was called into existence by 
the Australian Constitution. Whether these assumptions were 
correct or not is of no concern here; the important point is that 
the judges and not the Constitution decided whether the Municipal 
Council of Sydney could tax the Commonwealth Government. If 
this is true in the context of a case where there was a section of 
the Constitution directly purporting to deal with the point, how 
much more so must it be in other cases where the Constitution gives 
no, or only a partial, answer. No doubt it was this sort of con- 
sideration that led Professor (now Justice) Frankfurter to refer to 
the powers of a Court in a federal system as being ‘“‘stupendous’’?? 
in their extent and implication. 


This does not mean that a judge of the High Court has a 
completely free, unfettered, and so arbitrary, choice in each case 
that comes before him for decision. His choice is limited by the 
authority of decided cases and by the logic of the profession in 
which he is trained. But it should also be remembered that it is 
mainly the very difficult cases that get before the High Court, cases 
which go to the very fringe of authority or which raise novel 
questions. In this area the inevitability of choice determines the 
High Court’s creative role. 

There is, however, a theory that has a good deal of currency 
in Australia that claims the role of the judge as a mechanical one. 
To this theory and the reasons behind it we must now turn. 


25. 1C.L.R. 208, 239, italics supplied. 
26. 1 C.L.R. 209, 233. 
27. Encyclopaedia of the Social Sciences, Vol. IV, 132. 
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Il 


The most remarkable feature of the High Court’s exercise of 
the power of judicial review has been the denial by its members 
that it is a process involving creative choice on the part of the 
persons in whom the power is vested. Sir Samuel Griffith’s remark 
that, “it would indeed be a lamentable thing if this Court should 
allow itself to be guided in the interpretation of the Constitution 
by its own notion of what is expedient that the Constitution should 
contain or the Parliament should enact . . .’’,28 finds its echo in 
the judgments of almost every justice who has ever sat on the 
Court. It was amplified by Sir Owen Dixon in a speech he made 
when he was sworn in as Chief Justice. He said on that occasion 
that, “the Court’s sole function is to interpret a constitutional 
description of power or restraint upon power and say whether a 
given measure falls on one side of a line consequently drawn or 
on the other, and that it has nothing whatsoever to do with the 
merits or demerits of the measure. Such a function has led us all 
to believe that close adherence to legal reasoning is the only way 
to maintain the confidence of all parties in Federal conflicts. It 
may be that the Court is thought to be excessively legalistic. I 
should be sorry to think that it is anything else. There is no other 
safe guide to judicial decisions in great conflicts than a strict and 
complete legalism’’.?° 

This conception of the process of constitutional adjudication 
has had the affect of completely minimising the part played by the 
individual judge in that it suggests that the “law” and “‘legal 
reasoning’ provide the answer to any question that may come 
before the Court. This “‘law’’ is completely apart from the judges 
who administer it and their sole function is to ‘“‘find’ it and then 
to ‘apply’ it. It is to be found in the words of the Constitution, 
in decided cases and in the general principles of federal government. 
Once found its application to a particular problem is mechanical. 
[hus to criticize a judge for the result he comes to on the ground 
that another would be preferable is misconceived. The judge’s 
choice is inevitable and determined for him by the “‘law’’. Personal 
preferences that stem from political and social ideas are completely 
irrelevant. 

The fictional nature of this theory has been demonstrated by 
almost every writer who has written on the function of a Court in 

federal system. It will suffice to recall here Lord Denning’s 
28. Attorney-General for New South Wales v. The Brewery Emplovees Union 
(1908), 6 C.L.R. 486, 500. 
29. (1952) 85 C.L.R. xi, xiii-xiv. 
30. One of the earliest sophisticated discussions by an Australian writer is 
that by A. Inglis Clarke in The Interpretation of a Written Constitution 


which constituted ch. 11 of his book Studies in Australian Constitutional 
Law (Ist ed. 1901). 
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thrust: ‘In theory the judges do not make law, they expound it, 
but as no one knows what the law is until the judges expound it, 
it follows that they must make it’’.®} 


The theory, no matter how artificial, has been a convenient 
one for the High Court and it helps to explain why it has never 
been subjected to the same rigorous criticism and analysis as the 
Supreme Court of the United States. Most commentators have 
been concerned to link the High Court’s theory of judicial positivism 
with its readiness to strike down unconstitutional legislation and 
with the limited facts it deems relevant to enquire into when dis- 
posing of such issues.’ In both enquiries the Supreme Court 
provides an interesting contrast. It has developed a number of 
doctrines which enable it to refuse to pass on many questions of 
constitutionality. These doctrines it seems spring from a self 
consciousness in the exercise of the power of judicial review that 
comes from a frank realization that it is a creative function with 
a tremendous impact on the government of the United States. 
It has no salve to its conscience that some “brooding omnipresence’’ 
called law provides mechanical answers that have no relation to 
the policy preferences of its justices. 

Likewise the social and economic evidence that is heard by 
the Supreme Court in passing on constitutional questions is 
indicative of its awareness of the implications of judicial choice. 
The High Court on all but a few occasions has thought such material 
irrelevant to the legal issues before it. 

All this is not necessarily to say that the High Court is a 
stupid body of lawyers who do not realize the importance of the 
role they play in Australian federalism and who subscribe to 
fictitious theories about the nature of the judicial process. It 
should be remembered that Sir Owen Dixon gave a reason for his 
insistence on a “‘strict and complete legalism’’. He said that this 
was “‘the only way to maintain the confidence of all the parties in 
federal conflicts.’"** By this he meant that in framing decisions, 
by methods and in terms, which suggest that they are decided by 
principles of law independent of the judges the confidence of the 
public in the court will be preserved. If decisions were seen some- 
times to depend on no more than the personal preferences of the 
judges then the Court would be rocked by the storms that have 
at times threatened the Supreme Court of the United States. It is 
essential in his view that a legal approach to constitutional questions 


31. The Changing Law (1950), Preface. 
32. e.g., Kadish, Judicial Review in the High Court and the Supreme Court 
of the United States (1959) 2 Melbourne U.L.R. 4 and 127; Sawer, The 


Supreme Court and the High Court of Australia (1957) 6 Journal of 
Public Law 482. 


33. op. cit. note 29, xiv. 
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be utilized to preserve the respect and even the awe in which High 
Court judges are held. This approach is made very much easier 
in Australia than it would be in the United States because of the 
fact that the High Court is a general court of appeal on common 
law matters and also because in the last forty years almost all its 
appointees have been eminent silks with little or no political experi- 
ence.34 The first factor ensures the carrying on of the English 
legal traditions and the second means that the judges are not often 
in the public eye. Both make for a vastly different court from 
the Supreme Court of the United States. 

The present interest in this theory of judicial positivism, what- 
ever its reasons, is the effect it has had upon biographical interest 
in the members of the High Court. As has already been pointed 
out, there are only two such studies that have been published. 
This is in marked contrast to the position in the United States 
where there have been over one hundred published book length 
studies dealing with the lives and work of Supreme Court justices. 
As well as this the law reviews contain a veritable flood of articles 
written on particular aspects of a justice’s work. It is surely no 
accident that this has happened in a country where the creative, 
governmental role of judges is freely avowed and where Supreme 
Court personnel are drawn from the politically active. 

Once it is assumed that policy preferences enter into the judicial 
process then the influences that determine these preferences become 
a legitimate subject of study. Not only does it give coherence to 
the work of the individual judge, but such studies throw valuable 
light on the problems of government in a federal system. 

In Australia we have seen, however, that objections to judicial 
biography are twofold. The first which would deny the need for 
such studies was based upon the view that the judges role was 
merely passive. Enough has been said already to demonstrate the 
falsity of this. The second was based upon the kind of reason 
that Sir Owen Dixon mentioned, that a strict legalism was neces- 
sary to the preservation of the confidence in the judiciary. This 
means, as he has claimed elsewhere,*® that the administration of 
the law in its higher reaches should be cloaked by an anonymity 
and an air of mystery that will screen the work of the individual 
judge from the public eye. 

It is true that using the guise of a rule of law dictating an 
inevitable result to cover up decisions based upon other factors 
undoubtedly preserves the dignity of the Court as an institution. 
This is a value that is not lightly to be discarded. On the other 
hand, constant repetition of the fiction obscures the necessity for 


34. See Sawer op. cit. note 32, 496-502. 35. op. cit. note 7. 
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choice and prevents a clear statement of reasons, philosophies and 
ideals which have motivated the various justices of the High Court. 
If one disagrees with the assumptions made by the justices one 
can validly criticize the decisions to which they give rise. In a 
federal system as we have seen, the problem of judicial review is a 
problem of government, and in a federation where government is 
based upon democratic conceptions that aspect of government 
should not be entirely removed from public scrutiny. Awe and 
mystery are strange conceptions with which to surround an institu- 
tion in a democratic country and they should give way to a respect 
and confidence born of a frank appraisal and understanding of the 
Court’s function in the community. 


IV 

It has become increasingly common when writing on problems 
that are common to Australia and the United States to sub-title 
the article, ‘‘the Australian Experience’. Thus one can read 
articles on, for example, “‘Full Faith and Credit, the Australian 
Experience’’.36 In this area of judicial biography, however, we 
have no “‘experience’’ to contribute, so a brief examination of the 
United States experience in this area might be useful. 

The vast mass of the writing may be roughly divided into four 
main categories. 

First there is the “Life and Correspondence of . . .’’, which 
usually is a nostalgic literary remembrance written by a member 
of the justice’s family or a close personal friend. It is interspersed 
with selections from the letters and the public papers of the judge. 
As a rule the only value in its publication would seem to be the 
personal papers it reproduces because it contains no critical 
comment.” 

One Australian judicial biography would seem to fit into this 
category, and that is the biography of Sir George Higinbotham, 
who was Chief Justice of Victoria. It was written by his close 
friend, Professor Edward Morris of the University of Melbourne.** 

Second, there is the published thesis that has been prepared 
in order to qualify for a post-graduate degree. This type of work 


36. Zelman Cowen (1952) 6 Res Judicatae 1. See also Donovan Retail 
Instalment Sales—The Australian Experience (1958), 33 New York U.L.R 
666; Cowen, Diversity Jurisdiction: The Australian Experience (1955), 
7 Res Judicatae 1. 

37. e.g., Clifford, Nathan Clifford: Democrat (1922); Jay, The Life of John 
Jay: with selections from his correspondence and miscellaneous papers 
(1833); Kent, Memoir of Henry Billings Brown (1915); Mayes, Lucius 
Q.C. Lamar: His Life, Times and Speeches (1896); McRee, Life and 
Correspondence of James Iredell (republished 1949); Schuckers, The Lifi 
and Public Services of Salmon Portland Chase (1874); Story, Life and 
Letters of Joseph Story (1851). 

38. Morris, A Memoir of George Higinbotham (1895). 
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generally focuses on the legal philosophy of the justice. It is 
usually entitled, ‘The Constitutional Doctrines of .. .’’, or “Mr. 
Justice . . . and the Supreme Court’’. Generally it contains a 
quite short biographical chapter followed by an analysis of the 
justice's opinions.® Increasingly volumes of this sort are appearing 
while the justice is still alive.” 

The third type is the personal biography in which the man’s 
life and public career are presented, but his work on the Supreme 
Court receives little or no treatment. It is regarded as an epilogue 
rather than as a climax of a career. In some cases this is due to 
the short period that the justice served on the bench, but in others 
the biographer is not professionally equipped and contents himself 
with stringing out quotations from the leading opinions his subject 
gave for a chapter.” 

Three of the Australian biographies of members of the High 
Court fall into this category.*? Indeed, so little did John C. Vockler 
think of Sir Samuel Griffith’s work as Chief Justice of Australia 
that he treated this part of his career along with his poetical 
endeavours in a short chapter called “Chief Justice and Poet’’.% 

Fourth, there is the full scale judicial biography. Here the 
man’s formative years, his political career, his judicial work, etc., 
all receive extensive and detailed treatment. 

As well as these book length studies there are hundreds and 
hundreds of law review articles on various aspects of the work of 
each of the United States Supreme Court justices who have ever 
sat on the bench. The Index to Legal Periodicals is the catalogue 
of these. 


If there is to be any development in this field of scholarship in 
Australia then it may well be that it will be mainly of the second 
and fourth type listed above. The first would not find a publisher 


39. e.g., Clark, The Constitutional Doctrines of Justice Harlan (1915); Hendel, 
Charles Evans Hughes and the Supreme Court (1951); Klinkhamer, Edward 
Douglas White, Chief Justice of the United States (1943); Konefsky, Chief 
Justice Stone and the Supreme Court (1945). 

40. e.g., Frank, Mr. Justice Black, The Man and his Opinions (1949) ; Williams, 
Hugo L. Black—A Study in the Judicial Process (1950). 

41. e.g., Cate, Lucius Q.C. Lamar: Succession and Reunion (1935); Hellman, 
Benjamin N. Cardozo (1940); Monaghan, John Jay, Defender of Liberty 
(1935); Smith, James Wilson, Founding Father 1742-1798 (1956); Weisen- 
burger, The Life of John McLean (1937). 

42. J. Reynolds, Edmund Barton (1948); Nettie Palmer, Henry Bournes 
Higgins (1931); J. C. Vockler, Sir Samuel Griffith, unpublished thesis 
in University of Queensland (1953). 

43. op. cit., Ch. XI. 

44. e.g., Mason, Brandeis: A Freeman's Life (1946); Paschal, Mr. Justice 
Sutherland: A Man against the State (1951); Pusey, Charles Evans Hughes 
(1951); Mason, Harlan Fiske Stone: Pillay of the Law (1956); Howe, 
Justice Holmes: The Shaping Years 1841-1870 (1957. This is the first 
of a projected three volume study); Beveridge, The Life of John Marshall 
(4 Vols. 1916-1919); Bent, Justice Oliver Wendell Holmes (1932); Biddle, 
Mr. Justice Holmes (1943). 
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in Australia and the third may not be written for the very good 
reason that the practice has been towards only appointing justices 
who are distinguished lawvers. In the nature of things it would be 
hard to write about a lawyer and ignore his life’s work. The 
development we may expect in the next few years in Australia will 
most probably be in the second category. With the development of 
post-graduate facilities in our Law Schools it seems inevitable that 
judicial biography in some form will become the subject of many 
theses submitted for the higher degrees. For the rest the increasing 
size of the full time academic staff of our Law Schools provides th« 
hope that one day full scale studies of our High Court justices wil’ 
appear. 
CLIFFORD L. PANNAM* 


*LL.B. (Melb.); Teaching Fellow at the College of Law, University of 
Illinois; formerly Senior Tutor in Law in the University of Melbourne. 
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TAX PLANNING FOR THE FAMILY BUSINESS IN 
QUEENSLAND 


I. INTRODUCTION 


“In these days, when rates of tax are high, it is natural enough 
for a man to seek so to order his affairs that the tax attaching 
under the appropriate Acts is less than it otherwise would be’’.! 
The object of tax planning is to give effect to this natural desire 
by developing methods of carrying out transactions so that the 
total tax payable thereon is kept to a minimum. The evaluation 
of the efficacy of any method proposed must obviously be based 
on its effect in minimising the impact of taxes from all sources, 
State taxes as well as Commonwealth taxes, stamp, gift, and death 
duties as well as income taxation. Of course, certain devices have 
been developed so as to reduce the amount of particular taxes, 
and any tax planning scheme must take account of them. But a 
synoptic approach must be adopted. There is no great virtue in 
avoiding income tax, for example, only to attract a greater liability 
by way of death duties. There is no advantage in avoiding stamp 
or gift duties at the expense of a reduction in income tax which 
would exceed the amount of duties so avoided. 


The basic concepts upon which all tax planning schemes are 
founded are quite simple. First, since the rates of income tax and 
social service contribution are highly progressive, the aggregate tax 
payable will decrease if a given total amount of income is divided 
among several recipients. One objective therefore will be to spread 
income as widely as possible. Secondly, since estate and succession 
duties are levied either on the estate of the deceased or on the 
beneficial interest passing upon the death of the predecessor to the 
successor, the amount of such duties may be reduced either by 
inter vivos dispositions? or by the adoption of methods designed to 
diminish the value of the property held by the deceased upon or 
prior to his death. Finally, since stamp duty is a charge upon 
instruments rather than upon transactions,* no liability to stamp 
duty will arise if a transaction is effected without an instrument 
having been prepared. 

Whilst these three principles must be kept constantly in mind 
in tax planning, the development of a plan to meet the needs of a 
particular client will be affected by a multiplicity of considerations. 


l. Newton v. F.C.T. [1958) A.C. 450, 463. 

2. Subject however to the provisions of s. 8 (4) of the Estate Duty Assess- 
ment Act 1914-1957, ss. 9 and 10 of the Succession and Probate Duties 
Act of 1892, and s. 4 of the Succession and Probate Duties Act of 1904. 

3. Stamp Acts 1894-1958, s. 4. 
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The client’s capacity to understand and implement the plan, his 
family situation, his assets, the sources of his income, the size and 
prospects of growth of his business, his age and condition of health, 
must all be taken into account. Clearly a plan which might be 
perfectly suitable in the case of a happily married man would be 
quite unsuitable where proceedings for dissolution of marriage or 
for maintenance are being contemplated. Matters which might be 
pertinent in the case of a client operating a large manufacturing 
business might have little relevance in the case of a client who 
owns a small hardware store or a dairy farm. 

The object of this article is to set out certain taxation con- 
siderations which are relevant in drafting a tax plan for a person 
who is contemplating starting a business or who wishes to reorganise 
a business of moderate size. It is assumed that he wishes to admit 
members of his family to a share of the income derived from his 
business, and to leave his property to them upon his death. It is 
further assumed that the founder of the business desires to retain 
control of it for so long as he wishes and to have the power to 
dispose of it when he thinks fit. 


In these circumstances the application of the first principle 
stated above makes it clear that the choice is between organising 
or reorganising the business as a partnership or as a company in 
which the members of the family are admitted as partners or as 
shareholders, either directly or by the intervention of trustees. 
An examination must therefore be made of the taxation considera 
tions which must be kept in mind in the formation of a partnership 
or company, and of the comparative advantages and disadvantages 
from the taxation viewpoint of these two methods of conducting a 
business. 


II. FORMATION OR REORGANISATION OF A BUSINESS 


(a) Formation of a Partnership.—The Partnership Act of 1891 
defines partnership as the relation which subsists between persons 
carrying on a business in common with a view to profit. 5S. 6 of 
The Income Tax and Social Services Contribution Assessment Act 
1936-1959 (hereinafter referred to as the Income Tax Assessment 
Act) extends this definition to include an association of persons in 
receipt of income jointly. With that exception, the question whether 
a partnership exists or not will be determined by the ordinary 
principles of the law of partnership. In particular, the fact that a 
person receives a share of the net profits of the business is prima 
facie evidence that he is a partner. Since partnership is a relation 
resulting from a contract, the partnership agreement requires con 
sideration in order to be binding. This consideration may be pro 


vided by a contribution of capital or labour, or both. 
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It follows from this that if a wife and/or children (whether 
adult or minor) work in the business a bona fide partnership agree- 
ment may be entered into by the members of the family so employed. 
The same position will obtain if they have capital of their own 
which they contribute to the partnership capital. If they are 
unable to contribute capital, it may be necessary for the father of 
the family to provide them with the necessary capital. This may 
take the form of a gift by the father, in which case gift duty may 
be attracted. Gift duty will be imposed if the disposition by the 
father is gratuitous or for an inadequate consideration, but he may 
make a disposition for full consideration though no money passes 
to him from the disponees. In Fadden v. Federal Commissioner of 
Taxation’ the facts stated showed that F owned shares in a com- 
pany and that he sold 1,975 shares to each of his four children 
at a price of £2/4/- per share. No money was in fact paid by the 
children, and three years later the Federal Commissioner caused an 
assessment to gift duty to be made in respect of the transactions. 
It was admitted that the transactions were made bona fide. The 
High Court set aside the assessment, on the basis that the promise 
to pay the admitted full value of the shares, being immediately 
enforceable, was good consideration for the transfer of shares.® 
Cherefore if a father transfers property to members of his family to 
enable them to make a contribution of capital in the formation of a 
partnership and receives from them a promise to pay the full value 
of the property so transferred, no liability to gift duty will arise.® 

Whether stamp duty will be attracted on the formation of a 
partnership depends upon whether an instrument in writing is 
required to transfer assets from one partner to the others or to 
purchase assets from a third party. An instrument in writing is 
required to transfer real property, but it is not necessary to transfer 
chattels. In some States of Australia it is therefore possible to 
reduce stamp duty by a written conveyance of the real property 
and an oral agreement to transfer chattels; but in Queensland a 
proviso to s. 49 of the Stamp Acts provides that a conveyance or 
transfer of any property shall for the purposes of the Act be deemed 
to comprise live stock and other movable chattels included in the 


$. (1945) 70 C.L.R. 555 

». But “if the appellant were at any time to release the debt so that the 
promise would no longer be enforceable, a quite different set of circum- 
stances would arise, because the release of a debt is included in the 
definition of disposition of property and may therefore be a gift’’: per 
Latham C.J., at p. 558. 

6. It should be remarked that the use of this method may result in an 
increase in the total tax payable. If the transferor dies three years 
after the promise to pay is made, and the promise has not been fulfilled, 
the chose in action constituted by the promise will form part of his 
estate for death duty purposes; whereas if a gift were made and gift 
duty paid, the property transferred would not after three years be 
included in the deceased's estate. 
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transaction, notwithstanding that the same are not included in the 
instrument of conveyance or transfer but pass upon or by delivery 
or by or pursuant to another writing or instrument, or in any 
other manner, and notwithstanding that the same are not at the 
date of the execution of the instrument upon such property.’ It 
may be remarked that this proviso will not include in a conveyance 
an oral agreement by a sole proprietor of a business that debts 
due to him shall form part of the partnership property. 


The formation of a partnership may also involve a certain 
liability to income tax. 5S. 36 of the Income Tax Assessment Act 
provides for the inclusion in the assessable income of a taxpayer 
of the value of trading stock, standing or growing crops, crop-stools, 
or trees which have been planted and tended for the purposes of 
sale when they constitute or constituted the whole or part of the 
assets of a business which is or was carried on by the taxpayer, 
and where they have been disposed of otherwise than in the ordinary 
course of carrying on that business. In Rose v. F.C.T.® the High 
Court held that s. 36 was not applicable to the transfer of an 
undivided fractional interest in the assets disposed of: it was 
‘directed at the disposal of the entirety of ownership in the assets 
and not the conversion of single ownership into collective owner- 
ship’’.® The effect of this decision has, however, been removed by 
the enactment of s. 36A, so that upon the formation or dissolution 
of a partnership, or a variation in the constitution of a partnership 
or in the interests of the partners, s. 36 applies as if the person or 
persons who owned the property before the change had, on the 
day on which the change occurred, disposed of the whole of the 
property to the persons by whom the property is owned after the 
change. S. 59A also provides in the same circumstances for the 
excess or deficiency in the real value of an asset upon which deprecia- 
tion has been allowed to be brought into account in the ascertain- 
ment of the taxable income of the transferor. 


(b) Formation of a Company.—lf the execution of a written 
instrument is necessary to transfer assets to a newly formed com- 
pany, stamp duty will be charged as upon a conveyance on sale. It 
should be remarked that where the device is employed of incorporat- 
ing both an operating or subsidiary company and a_ holding 
company,’® a simple means of avoiding the operation of the first 
proviso to s. 49 of the Stamp Acts is available. If the real property 


is vested in the holding company, and the remainder of the assets 


7. There is a departure in this proviso from the principle that stamp duty 
is a charge upon instruments; the charge is clearly imposed upon the 
transaction. 

8. (1951) 84 C.L.R. 118 9. 84C.L.R. 124. 

10. The taxation advantages of the use of such a device are discussed later 
in this article 
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in the operating company, there are two quite distinct ‘“‘trans- 
actions’. Conveyance of the real property will not include any live 
stock and other movable chattels, and though stamp duty must 
be paid on such conveyance, it may be avoided so far as the 
transaction of vesting the movable property in the operating 
company is concerned if this is done by an oral agreement. The 
holding company may then orally lease the real property to the 
operating company. 

Where the members of a partnership convert it into a company 
by transferring the partnership property to the company in con- 
sideration of the allotment of shares of the company in proportion 
to their respective interests, the transfer will be chargeable with 
id valorem duty as a conveyance on sale, even though the partners 
who conveyed the property are the individuals who constituted 
the company." 


The transfer of the assets to the company must of course be 
for an adequate consideration, or there will be a gift to the company. 
rhe consideration will normally take the form of the allotment of 
shares in the company. The allotment of shares falls within the 
definition of a disposition of property under both the Commonwealth 
and State gift duty legislation. Hence an allotment of shares 
without fully adequate consideration in money or money’s worth 
passing from the allottee to the disponor company will constitute a 
gift. If, therefore, a sole proprietor of a business wishes to 
reorganise it as a company and to admit members of his family 
is shareholders, gift duty will be attracted, either if he transfers 
the property to the company for an inadequate consideration or if 
the company allots shares to members of the family from whom 
it has received an inadequate consideration.'* 


There are several ways out of this difficulty. The simplest is 

for the sole proprietor to transfer the assets to the company for full 
lue, the consideration received by him being left as a debt due 
to him from the company. Assume that the value of the assets so 
transferred is £20,000, and that the company requires £100 working 
apital, which it proposes to raise by the issue of one hundred one 
pound shares. The shares are purchased at their nominal value by 
the members of the family. The balance sheet of the company 


before 1t commences operations will stand as follows: 


ll. John Foster & Sons Ltd. v. 1.R«A 1894) 1 O.B. 516. 

12. Grimwade v. F.C.T. (1949) 78 C.L.R. 199 may be mentioned in this 
connection. This case is important as suggesting a method by which a 
person may diminish the value of his property in favour of other share 
holders, and it will be considered later in this article in that context 
In Grimwade’s case a gift to the sons of the value of the shares allotted 
to them was in fact made in 1936; but the Commissioner could not 
reach this, since the Gift Duty Assessment Act was not enacted until 
1941. 
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Balance Sheet of XYZ Co. Pty. Ltd. 


Liabilities Assets 
Paid up Capital is £100 Buildings, Plant, etc. £20,000 
Creditor (transferor) .. 20,000 Cash .. ie ss 100 
£20,100 £20, 100 


In these circumstances it is submitted that there will be no 
gift from the transferor to the company, since the transfer was for 
fully adequate consideration, nor from the company to the allottees, 
since the full value of the shares at the time of allotment is the 
difference between the value of the assets transferred and the debt 
due to the transferor, and this has been provided in cash by the 
allottees.'® 

The formation of a company may involve the transferor in 
income tax liability by virtue of ss. 36 and 59 of the Income Tax 
Assessment Act in respect of disposals of trading stock and adjust- 
ments in the depreciable value of plant. 

(c) Infant Partners and Shareholders.—An infant may be a 
partner or ashareholder. But there are disadvantages in admitting 
infants either as partners or shareholders. An infant is not liable 
for partnership debts contracted during his infancy, and this will 
obviously affect the credit standing of the partnerships particularly 
of a trading partnership. Since an infant may avoid a transfer of 
shares, purchasers will be rather wary of dealing with them. An 
infant may also repudiate the partnership contract or an allotment 
of shares during infancy or on attaining majority. Added to these 
reasons are the general considerations which would lead one to vest 
property destined for the benefit of infants in trustees. 

In drafting the terms of the trust, it is necessary to bear in 
mind the provisions of the Income Tax Assessment Act relating to 
assessments in respect of trust income. 5S. 102 of that Act is 
particularly important. It provides: 

(1) Where a person has created a trust in respect of any income 
or property (including money) and . .. (b) income is, under that 
trust, in the year of income, payable to or accumulated for, or 
applicable for the benefit of a child or children of that person who 
is or are under the age of twenty-one years and unmarried, the 
Commissioner may assess the trustee to pay income tax, under this 
section, and the trustee shall be liable to pay the tax so assessed. 

(2) The amount of the tax payable in pursuance of this section 
shall be the amount by which the tax actually payable on his own 


13. The necessary cash may of course be provided by gifts 


l from one member 
of the family to the others. The sums involved would not attract gift 
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taxable income by the person who created the trust is less than the 
tax which would have been payable by him if he had received, in 
\ddition to any other income derived by him, so much of the net 
income of the trust estate as ... is payable to or accumulated 
for, or applicable for the benefit of, a child or children of that 
person who is or are under the age of twenty-one years and 


unmarried. 


It will be observed that this section applies to trusts in favour 
of unmarried minors only if two conditions are fulfilled. The first 
condition is that the settlor must be a parent of the child or children 
in question; the second is that the income must be, in the year of 
income, payable to or accumulated for or applicable for the benefit 
of the child or children. It is thus an easy matter to avoid the 
operation of this section by arranging for the trust to be created by 
someone other than the parents of the intended beneficiaries.“ 
It is submitted that the initial trust fund may subsequently be 
increased by contributions from the parents without attracting the 
operation of s. 102, provided that the trustee (who may be a parent) 
is obliged to hold these contributions upon exactly the same trusts 
as apply to the initial fund. 


Hobbs v. F.C.T.* illustrates how the second condition may be 
defeated. A settlor directed trustees to hold certain shares upon 
trust for her infant child subject to and upon his attaining the age 
of twenty-five years or marrying under that age. Power was given 
to the trustees in the meantime to pay or apply the whole or part 
of the income for the maintenance and advancement of the child 
as they in their absolute discretion should think fit, and the trustees 
were directed to accumulate all income derived from the corpus of 
the trust estate or so much thereof as was not applied for the 
purposes expressed. In the vear of income, income was received 
by the trustees which was not applied for the infant’s benefit but 
accumulated. The High Court held that s. 102 (1) (b) did not 
apply. To fulfil the condition 


“it must be possible to say of the income that under the trust 
it must in the year of income be payable to or accumulated 
for or applicable for the child or children and to deal with it 
otherwise is not within the trust. The fact that the child is 
only contingently entitled makes this impossible’’.1® 


Since parents contemplating the formation of a family partner- 
ship or company would probably be willing or even anxious to 


14. It scarcely needs saying that the funds for the creation of the trust 
must not be supplied by a parent. See Case No. H 33 (1957) 8 T.B.R.D. 
E2n. 

15. [1957] A.L.R. 857. 

16. Per Dixon C.]J., at p. 860. 
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make the vesting of the child’s interest contingent upon his attaining 
a certain age or marriage, and to give the trustees (who may be 
themselves) considerable discretion as to the application of the 
interim income, Hobbs’ case shows how effect may be given to 
their wishes without entailing the high rate of tax imposed by the 
application of s. 102 (2). 


IIJ. THE CARRYING ON OF A Business. INCOME TAX 
CONSIDERATIONS 

(a) The Operation of a Partnership.—The taxation considera- 
tions relevant to the formation of a business are, as we have seen, 
mainly concerned with the impact of gift and stamp duties. Once 
the business has been formed, however, the incidence of income 
taxation and death duties becomes of primary concern. 

The principal advantage of the partnership form of enterprise 
from the viewpoint of income taxation is that the income tax 
legislation accepts the principle of the common law that a partner- 
ship is not a legal entity distinct from the persons who comprise 
the partnership, and consequently income tax is not levied upon 
the partnership as such. Instead, the individual interest of a 
partner in the net income of the partnership of the year of income 
is included in his assessable income, and his individual interest in 
a partnership loss incurred in the year of income is an allowable 
deduction. 

To this principle there is one exception. S. 94 of the Income 
Tax Assessment Act provides (inter alia) that where a partnership 
is so constituted or controlled, or its operations’are so conducted, 
that any partner has not the real and effective control and disposal 
of his share of the net income of the partnership, the Commissioner 
may assess the additional amount of tax that would be payable if 
the share of that partner, or of all such partners if more than one, 
had been received by the partner who has the real and effective 
control of that share, and had been added to and included in his 
assessable income, and the partnership shall be liable to the tax so 
assessed. The effect of an assessment under this section would be 
to destroy the income tax advantages arising from spreading the 
aggregate income from a business among a family group. Since 
it will often happen that the sole proprietor who has reorganised 
his business as a partnership, or who has provided the capital for 
its formation, will wish to have a degree of control over the partner- 
ship income, s. 94 might seem to provide a formidable obstacle to 
the realisation of his wishes. However, judicial interpretation of 
this section has removed its sting. In Robert Coldstream Partner- 
ship v. F.C.T.'? a partnership agreement between C, his wife and 


17. (1943) 68 C.L.R. 391. 


an 





tw 
an 
th 
th 
th 
th 
Ww 
ti 





Tax Planning for the Family Business in Queensland 81 


two daughters provided that C should have the sole management 
and control of the business; that the partners should be entitled to 
the net profits and bear the losses of the business in equal shares; 
that the three female partners should allow seventy per cent of 
their share of profits to be credited to capital account, and that 
they should not be entitled to draw upon their drawing accounts 
without the approval of C; and that C should be entitled at any 
time to sell or dispose of the partnership business upon such terms 
and conditions as he thought proper. A Board of Review had 
upheld an assessment of the partnership under s. 94. An appeal 
was allowed by Latham C.J. He agreed that the wife and daughters 
had “‘not the real and effective control and disposal’”’ of their shares 
of the net income of the partnership, but he found it impossible 
to say that C had “‘the real and effective control’ of their shares. 
C had merely a power of veto, a power to prevent other partners 
applying the money to their own purposes; before s. 94 could be 
invoked, it must appear that C had exclusive and complete control 
of the shares of his wife and daughters. Power to manage the 
partnership business could not’ be said to include power to control 
shares of income. Finally, the section referred to the control of_a 
share in the net income and therefore related to a partnership as a 
going concern; it had no reference to powers of control or disposal 
of partnership assets upon a dissolution of the partnership. ItZis 
clear, therefore, that a particular partner may reserve to himself 
the sole right to manage and sell the business, and a large measure 
of control over the disposition of the net profits, without subjecting 
the partnership itself to income tax liability. 


Since a partner’s interest in the net income or loss of the 
partnership is included in his individual assessment, the partnership 
form of enterprise presents a considerable advantage over the 
company form when a business incurs a net loss. Company losses 
may be carried forward in accordance with s. 80 of the Income Tax 
Assessment Act, but since a company is a distinct legal entity from 
its shareholders, company losses may not be set off against income 
derived by the shareholders. This consideration is particularly 
important in the case of a newly established business or one liable 
to considerable fluctuations of fortune. It is suggested that where 
a taxpayer has income from other sources, one should hesitate to 
advise him to form or reorganise his business as a company unless 
there is reasonable certainty that temporary trading losses will not 
be incurred. 


A further point in favour of the partnership form of organisa- 
tion is that it permits advantage to be taken of the averaging 
provisions contained in Division 16 of the Income Tax Assessment 
Act. These provisions apply only to the income derived by a 
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primary producer ; but if a taxpayer carries on a business of primary 
production!® together with other businesses, the averaging pro- 
visions will apply to the whole of his taxable income.?® 

As against this, the partnership form of organisation presents a 
considerable disadvantage in the case of a rapidly expanding business 
by reason of the application of the provisions of the Income Tax 
Assessment Act relating to Provisional Tax and Contribution.” 
Since the tax is collected in the case of a partnership in advance 
of the assessment, the partners may find that the development of 
their business is being retarded by the withdrawal therefrom of 
funds to meet the tax liability. In the case of a company, however, 
the primary tax is payable only at the date specified in the notice 
of assessment ; and by virtue of s. 103 of the Income Tax Assessment 
Act, a private company attracts additional tax on the undistributed 
amount of its income only if it has failed to make a sufficient 
distribution within the prescribed period, which is a period of ten 
months after the end of the year of income. As we shall see, it is a 
simple matter to postpone this period still further by forming a 
chain of private companies, and to avoid the additional tax 
altogether by floating a non-private company. 

(b) The Operation of a Company.—The basic feature of the 
income tax legislation relating to companies is the division of 
companies into two categories, private and non-private. S. 105A 
of the Income Tax Assessment Act defines a private company by 
reference to six positive descriptions, one or more of which it must 
answer, and three negative descriptions, none of which must be 
applicable to it. In a general way it may be said that a private 
company is one which is controlled by a small group of shareholders. 
It is therefore the category into which most family companies 
would fall. 

The great advantage of incorporation as a private rather than 
as a non-private company lies in the fact that lower primary tax 
rates are applied to primary companies.”!__ As against this, a private 


18. ‘Primary Production’’ is defined in s. 60f the Income Tax Assessment Act 
19. The application of the averaging provisions will not always operate to 
the taxpayer's advantage. A primary producer may therefore make an 
election under s. 158A of the Income Tax Assessment Act that Division 
16 shall not apply to him. Such an election binds him as regards all 
subsequent years of income \lternatively, where a taxpayer establishes 
that there has been a permanent reduction of his taxable income to an 
amount which is less than two-thirds of his average taxable income (a 
situation which might well come about as a result of the taxpayer 
bringing in members of his family as partners), the existing average 
calculation is abandoned, and the averaging provisions apply to his 


future income as ii he had never been a taxpayer before that year. 

20. Sections 221 YA-—221 YH 

21. At the time of writing, the primary tax is five shillings in the pound 
on the first five thousand pounds of taxable income, and seven shillings 
in the pound on the remainder of the taxable income in the case of a 
private company; the corresponding figures for non-private Companies 
are seven shillings and eight shillings in the pound. 
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company which fails to make a sufficient distribution in relation to 
the year of income is liable to pay additional tax upon the undis- 
tributed amount at the rate of ten shillings in the pound. Those 
who are concerned with the management of a prosperous and de- 
veloping private company are therefore faced with this dilemma: 
If they plough the profits of the business back into it, and thereby 
fail to make a sufficient distribution, the company will be liable to 
the heavy additional tax; if they distribute the profits to themselves 
by way of dividends, they will be taxed personally on their receipts; 
and if they float the business as a non-private company, they will 
incur the danger of losing control of it, and in any case the corporate 
earnings will be taxed at a higher rate. 

An attempt to solve this dilemma by a form of dividend 
stripping fared disastrously: Newton v. F.C.T.*. But in the same 
case the Privy Council expressly approved the decision of the High 
Court in W. P. Keighery Pty. Ltd. v. F.C.T.*, and it is through the 
device employed in that case that a solution to the problem may be 
found. The essential fact upon which the draftsman of that 
company’s constitution seized was that the various descriptions 
contained in the definition of a private company were referable to 
its situation on the last day of the year of income. If the position 
on that day was that the issued shares were held by more than 
twenty persons, each of whom had only one vote, and that no 
shareholder had the means to govern the voting of another, the 
company would not fall within the definition of a private company. 
How, then, were the members of the family (a husband and wife) 
to retain control ? Something could be done by choosing the other 
shareholders carefully; but complete security was available by 
issuing to the shareholders other that the husband and wife redeem- 
able preference shares, reserving to the husband and wife the power 
as directors of the company to redeem the preference shares on 
giving seven days’ notice, except that no such redemption should 
be made between 24th June and 7th July in any year. 

In these circumstances, the Commissioner assessed the company 
as a private company, on the basis that on the 30th June in the 
year in question it was “‘capable of being controlled by not more 
than seven persons’. [S. 105 (1) (f)}.. The assessment was affirmed 
by Williams J., but an appeal to the Full Court succeeded. Ina 
joint judgment, Dixon C.J., Kitto and Taylor J]. stated: 

“To describe a company as capable of being controlled by a 

person or group of persons is to attribute to that person or 
2. [1958! A.C. 450. An excellent account of this involved case and the 

principles established by it will be found in Challoner: Arrangements 
to Avoid Income Tax: A Consideration of the Ettects of Newton's Case 


(1958) 32 A.L.J. 109 
3. (1958) 100 C.L.R. 66 
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group a presently existing power of control. ‘Capable of 
being controlled’ in this context cannot be interpreted so 
widely as to be satisfied whenever a possibility of obtaining 
control over the company exists by reason of something 
in its constitution or its special circumstances.’’*4 


The first matter established by Keighery’s case is that it is 
possible for a small family group to retain firm control of a non- 
private company. But there is a further important matter settled 
by that case. The device of creating the non-private company was 
only part of the scheme. Mr. and Mrs. Keighery were interested 
in a private company called Aquila Steel Pty. Ltd., which had a 
substantial amount of profits available for distribution. To avoid 
payment of tax on the undistributed amount, they took steps to 
create the appellant company as a non-private company. The 
appellant company then purchased the shares held by the Keigherys 
in Aquila Steel Pty. Ltd., and the latter company declared dividends 
sufficient to relieve it of liability to the additional tax. The result 
was that Aquila Steel Pty. Ltd. paid primary tax at the rates 
applicable to a private company, but no undistributed profits tax, 
whilst W. P. Keighery Pty. Ltd., the non-private appellant company 
paid no tax, since the whole of the taxable income derived by it 
resulted from the dividends declared by Aquila Steel Pty. Ltd., 
and hence was subject to a complete rebate under s. 46 of the Income 
Tax Assessment Act. An attempt by the Commissioner to invoke 
s. 260 of the Income Tax Assessment Act (the section which 
annihilated the scheme propounded in Newton’s case) was rejected. 
The Act itself presented taxpayers with the choice of incorporation 
as a private or non-private company, and s. 260 could not be 


invoked to deny them the benefits arising from the exercise of 
such a choice. 


It is thus possible to have the best of both worlds by operating 
the business under the form of a private company, and by creating 
a holding company modelled on W. P. Keighery Pty. Ltd. to which 
distributable profits may be transferred.?® Of course, the necessity 
for a holding company only arises where the operating company is 
troubled by the need to make a sufficient distribution. A very 
small company which makes enough merely to pay the salaries of 
its employees (including the family shareholder employees) will 
derive no benefit from the formation of a holding company, except 
the stamp duty benefit mentioned earlier in this article (which may 
not equal the cost of incorporating the holding company). 


Where the business in question is relatively large, consideration 


24. (1958) 100 C.L.R., at p. 86. 
25. See Gunn: Private and Holding Companies (1960) 31 


Chartered 
Accountant in Australia, p. 3. 
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should be given to the advisability of creating a group of private 
companies, the shares of which are held by a non-private holding 
company. A group of companies has two advantages over a single 
company. First, since the primary tax rate on the first five 
thousand pounds of the taxable income is less than that on the 
remainder, the total tax payable will be reduced according as the 
income from each unit of the group approximates five thousand 
pounds. Secondly, the retention allowance will increase as the 
number of units is multiplied. Its major disadvantage (apart from 
the extra cost and labour involved in forming and operating a 
group of companies rather than one company) is that, since the 
various units are distinct legal entities, losses made by one unit 
may not be set off against gains made by others. 


We have seen that a sole proprietor who is contemplating 
converting his business into a partnership can retain a large measure 
of control without subjecting the partnership itself to income tax 
liability. A company will of course be taxed independently of any 
internal arrangements contained in its memorandum or articles of 
association about the matter of control. It is clear, however, that 
Queensland company legislation presents no obstacle to drafting 
suitable clauses so as to ensure that the former sole proprietor 
retains control over the company’s activities and dividend policy.*® 

We have further seen that the principal advantage of the 
partnership form of organisation is that the partnership itself will 
not generally attract tax, whilst a company will be assessed on its 
taxable income. In the case of a relatively small business, however, 
it will often be possible for the entire net income to be disbursed in 
salary payments or other allowable deductions to the members of 
the family, with the result that the company itself will have no 
taxable income. Where this can be done, the income tax conse- 
quences of conducting the business as a partnership or as a company 
will be identical. The limits to this means of reducing the taxable 
income of a company are set by s. 109 of the Income Tax Assessment 
Act: 

‘So much of a sum paid or credited by a private company to 
a person who is or has been a shareholder or director of the company 
or arelative of a shareholder or director, being, or purporting to be— 

(a) remuneration for services rendered by that person; or 
(b) an allowance, gratuity or compensation in consequence 
of the retirement of that person from an office or employ- 
ment held by him in that company, or upon the termina- 
tion of any such office or employment, 
26. See Greenwood and Others: Shades of Sir W. S. Gilbert: A few Special 


Points about Family Partnerships and Family Companies (1956) 26 The 
Chartered Accountant in Australia 243, 320. 
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as exceeds an amount which, in the opinion of the Commissioner, 
is reasonable, shall not be an allowable deduction and shall, for 
all purposes of this Act, be deemed to be a dividend paid by the 
company on the last day of the year of income of the company in 
which the sum is paid or credited’. 


The total income tax liability involved in the two forms of 
carrying on business may be illustrated as follows :— 


Case 1:—Assume that the net profits (apart from salary 
payments) of a business are £4,000. If the business is run as a 
partnership in which a husband (H) and a wife (W) share profits 
equally, the total tax payable for the income tax year ending 
30th June, 1960, will be £752. If it is conducted as a private 
company which reasonably pays £2,000 each by way of salary to 
H and W, the total tax payable will be the same. 

Case 2:—Assume that the net profits (apart from salary 
payments) of a business are £5,600. The total tax payable by the 
partners will now be £1,342. If the private company reasonably 
pays £2,000 each by way of salary to H and W and makes a 
sufficient distribution the total tax payable will be £1,340.?7 

Case 3:—Assume that the net profits (apart from salary 
payments) of a business are £8,000. The total tax payabie by the 
partners will be £2,392. On the assumptions set out above, the 
total tax payable if the private company form of enterprise is 
adopted will be £2,331. 

Case 4:—Assume that the net profits (apart from salary 
payments) of a business are £16,000. The total tax payable by the 
partners will be £6,819. If two operating companies are formed, 
each of which has a net profit of £8,000, out of which it reasonably 
pays £2,000 by way of salary to H and W, and each of which makes 
a sufficient distribution, the total tax payable will be £6,053. 

If the shares in the operating companies are held by a holding 
company, to which the sufficient distribution is made, and which 
itself declares no dividends to its shareholders H and W, the total 
tax payable will be only £3,652. 

The tax payable by a sole proprietor in the four situations set 
out above would be £1,196; £2,031; £3,410, and £8,418 respectively. 

(c) The Misery of Sole Proprietorship.—The lot of a sole 
proprietor is obviously not a happy one. In these days of highly 
progressive income taxation it is regarded by certain persons who 
have traditionally carried on their profession in that manner as 
intolerable. In recent years a large number of medical practitioners 


27. Private company (Division 7) tax £360. Tax payable by H. and W 
on personal income of £2,322 (£2,000 salary plus £322 dividend) £490 
each. 
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in particular have formed companies to carry on their practices, 
and have arranged for the shares to be allotted to members of their 
family either directly or by the interposition of a holding company. 
There are considerable difficulties involved in the operation of such 
a scheme.?8 In particular, if the medical practitioner fails to bring 
to the notice of the patient the fact that he is an employee of the 
medical company, the contract will be between the patient and the 
medical practitioner, and the fees paid will be deemed by virtue of 
s. 19 of the Income Tax Assessment Act to be derived by the latter 
though credited to the company’s account. 


A surer method which is apparently beginning to find favour 
with the medical profession, but which can readily be applied in 
other professions, consists in the formation of an auxiliary service 
company. The sole proprietor carries on his business or profession 
in the ordinary manner, but instead of employing nurses, typistes, 
secretaries etc. himself, the sole proprietor arranges for these 
services to be provided for him by a service company. The same 
company will often also own the property or practice at which the 
business or profession is carried on, the sole proprietor taking a 
lease from the company. The shares in the service company are 
held by the members of the sole proprietor’s family. Since the 
payments made to the service company are incurred in gaining or 
producing the assessable income of the sole proprietor, they are 
allowable deductions under s. 51 of the Income Tax Assessment Act. 
It is irrelevant that this manner of carrying on business may be 
more expensive: 

“It is not suggested that it is the function of Income Tax Acts, 
or of those who administer them, to dictate to taxpayers in what 
business they shall engage or how to run their business profitably 
or economically. The Act must operate on the results of a taxpayer’s 
activities as it finds them’’.?® 

It is submitted that only to the extent*® that it can be shown 
that the payments made bear no relation to the assessable income 
gained or produced will the Commissioner be free to disallow them. 


IV. THE CARRYING ON OF A BUSINESS. DEATH DuTy 
CONSIDERATIONS 


There are, in general, two methods by which one may diminish 
the value of one’s estate so as to attract less estate duty or succession 
duty. One may either dispose of property inter vivos or take steps 
to reduce its value. It is impossible in an article of this nature to 
Zs 


Gibson: Income Tax and Companies formed by Medical Practitioners 
(1958) 32 A.L.J. 144. 


29. Tweddle v. F.C.T. (1942) 7 A.T.D. 186 at p. 190 (Williams J.). 
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discuss fully the death duty problems that arise to plague a person 
who is seriously devoted to the task of minimising his total tax 
liability. A few comments on these two methods must suffice. 


(a) Inter Vivos Dispositions of Property.—The great secret for 
preserving the splendor familiae at the present day is a nice apprecia- 
tion of one’s expectation of life. S. 8 (4) (a) of the Estate Duty 
Assessment Act 1914-1950 includes in the notional estate of the 
deceased property which has passed from the deceased person by 
any gift inter vivos or by a settlement made within three years 
before his decease. S. 4 of the Succession and Probate Duties 
Act of 1904 provides that every disposition of property made by 
any person less than two years before his death and purporting 
to operate as an immediate gift of the property ¢nter vivos whether 
by way of transfer, delivery, declaration of trust, or otherwise, shall 
upon the death of the donor be deemed to confer a succession on 
the donee.*!_ Voluntary dispositions of property will therefore be 
effective to avoid estate or succession duties only if made three 
years or two years respectively before death. 

A natural concern of anyone contemplating parting with his 
property in favour of other members of his family will be to ensure 
that his own financial security is not imperilled. It is apparently 
common in the case of a family company for arrangements to be 
made whereby a father is appointed governing director for his life 
at a certain salary, and in return the father transfers shares to the 
other members of the family. Such an arrangement is not advisable. 
In Re Stewart®* a family agreement was made between S and his 
children by which the remuneration of S as governing director of 
a private company was increased from one thousand pounds per 
annum to three thousand five hundred pounds per annum for his 
life, and S settled shares in the company on trustees in trust for 
his children. Shand J. held that s. 9 of the Succession and Probate 
Duties Act applied upon the death of S: 

“In my opinion, then, the yearly amount or yearly value of 

the benefit was £2,500, and not £3,500, and the succession in 

respect of which succession duty is payable by the testator’s 
children (as the persons whom the determination of the payment 
of {2,500 a year must be taken to have conferred an increase of 
beneficial interest in the settled shares) should be a sum of 


30. S. 51 (i) of the Income Tax Assessment Act “adopts a principle that 
will allow of the dissection and even apportionment of losses and out 
goings. It does this by providing for the deduction of losses and out 
goings to the extent to which they are incurred in gaining or producing 
the assessable income’; Ronpibon Tin N.L. v. F.C.T. (1949) 78 C.L.R 
47, at p. 55 

31. Both Acts provide relief from double duty. Estate Duty Assessment 
Act s. 8 (6); The Succession and Probate Duties Act of 1904, s. 4. 

32. [1920] St. R. Qd. 207. 
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money of which the annual value would be equal to {2,500 a 

year in perpetuity.’ 

It seems clear also that s. 8 (4) (c) of the Estate Duty Assessment 
Act would apply so as to include the settled shares as part of the 
notional estate of the deceased. 

A better arrangement would be that the father receive in 
exchange for a transfer of his shares a salary until he attain a 
specified age, and a lump sum upon his retirement. 


If one is minded to make an inter vivos gift or settlement, 
consideration should be given to the question whether the property 
is likely to increase or decrease in value. The Estate Duty 
Assessment Act requires that the value of the property comprised 
in the estate be assessed as at the date of death. In a recent 
decision, Gale v. C. of T.*4 the High Court held that the property 
deemed to be patt of the estate of the deceased was the actual 
property given and not property into which it had been transferred 
prior to his death. In so holding, it overruled three previous 
decisions of its own—Trustees Executors and Agency Co. Ltd. v. 
F.C.T. (Teare’s case)?*; Vicars v. C.S.D.3° and Moss v. F.C.T.3", and 
applied Sneddon v. Lord Advocate.8® It is now clear that what must 
be valued as at the date of death is the asset disposed of by the 
deceased, even though it is no longer in the hands of the disponee. 
The property disposed of is to be treated just as if it had remained 
the property of the deceased until his death and had then passed 
as part of his estate. 


Sneddon v. Lord Advocate illustrates how estate duty may be 
lessened in the light of the above principles. In that case it was 
held that what passed as a gift inter vivos by way of a declaration 
of trust of £5,000 to be invested by the trustees in shares which at 
the date of the death of the settlo: were worth £9,250 was the 
{5,000 and not the trust fund. Accordingly, where the value of 
the shares in the family company is likely to rise, it is preferable 
that the disponor provide cash with which the disponees may 
purchase the shares rather than make a gift of the shares themselves. 

Another device which may be employed is for the disponor to 
transfer shares to the disponees, and for the company subsequently 
33. At p. 230. The terms of s. 9 expressly indicate that the assessment is 


to be based upon the annual value of the reserved benefit, without 
regard to the nature of the successor’s interests in the property which is 


the subject of the disposition. The method by which the assessment 
is to be made once the annual value is determined is not prescribed by 
the Act The solution adopted in Re Stewart was based on the fact 


that S was entitled under the company’s articles of association to a 
fixed cumulative preferential dividend at the rate of 6 per cent. on the 
nominal value of the shares so long as he held them. 


34. (1960) 33 A.L.J. 564. 35. (1941) 65 C.L.R. 134. 
36. (1945) 71 C.L.R. 309. 37. (1947) 77 C.L.R. 184. 
38 1954) A.C. 257 
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to issue bonus shares.** It has been held in England that property 
separated although derived from the gift such as subsequent 
income, or bonus shares, is excluded from the notional estate.” 
The result is that the property comprised in the estate will be the 
original shares given, but their value will be diminished by the 
issue of the bonus shares. Other applications of the principle 
established in Sneddon’s case can readily be envisaged. According 
to Wheatcroft: 


‘This state of the law enables a donor to assist his donee to 
avoid (estate) duty by choosing as the medium of his gift a 
type of property which will quickly disappear, or diminish in 
value in such a way that the donee receives the equivalent of 
his loss in some non-dutiable form. This ‘disappearing trick’, 
as it is called, can be performed with a mortgage, or Treas- 
ury bill, soon to be repaid, and in many other ways’’.*! 


It is submitted that s. 4 of the Succession and Probate Duties 
Act of 1904 likewise requires the very asset disposed of by the 
donor to be brought into account upon the donor's death. 5S. 4 is 
closely modelled on s. 2 (1) (c) of the (English) Finance Act 1894, 
the legislation under consideration in Sneddon’s case. S. 12 of 
the Succession and Probate Duties Act prescribes that the duties 
to be paid in respect of every succession are to be according to the 
value thereof at the time when the succession takes effect. In ve 
Goggs*® it was held that the value was to be taken at the time when 
the successors first became entitled to the actual enjoyment of the 
benefit conferred by the succession, since a succession takes effect 
when the successor comes into possession or enjoyment of it. In 
the case of an immediate gift, the successor-donee will be in 
possession or enjoyment of the property at the time when the 
succession is deemed to be conferred, namely upon the death of 
the donor, and the property will be valued for succession duty 
purposes at that time. 


(b) Reducing the Value of Property.—One of the outstanding 
tax advantages of carrying on business in the closely controlled 
corporate form is the capacity it affords to a shareholder to diminish 


39. If possible, out of profits arising from the revaluation of assets not 
acquired for the purpose of resale at a profit. See Income Tax Assess- 
ment Act, s. 44 (2) (b) (ili). Where bonus shares are issued to share 
holders in proportion to their shareholdings the value of their interests 
will not be affected and no question of a gift will arise. 

40. A.-G.v. Oldham (1940) 2 K.B. 485. 

41. Taxation of Gifts and Settlements, at pp. 49-50. The passage has been 
transcribed in the present tense; the enactment of the Finance Act 
1957 compelled Wheatcroft to write it in the past tense. Professor 
Ford doubts whether the ‘‘disappearing trick’’ will work successfully 
here. See his article ““Federal Estate Duty—Valuation of Gifts inter 
vivos”’ (1960) 34 A.L.J. 139, at p. 141 

42 1909) St. R. Od. 27 
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the value of his shares either prior to his death or upon his death 
without attracting gift duty or death duties. 

The first case which requires consideration is Grimwade v. 
F.C.T.% G formed an investment company in 1936. Its issued 
capital was 10,002 A shares of £1 each of which G held 9,997; and 
180,760 B shares of £1 each held by G’s sons. G paid the company 
£190,762 for them; and the company used the money to purchase 
shares held by G in various other companies. The A shares alone 
conferred voting rights. By special resolutions the capital was 
reduced to £23,845, consisting of 10,002 A shares of 2/6 each, and 
180,760 B shares of 2/6 each. Hence 17/6 per share was returned 
to the holders of the shares. To make the repayments the company 
sold the shares it had purchased from G. The Federal Commissioner 
assessed G to gift duty on the net benefit to the shareholders other 
than G, relying on paragraphs (d) and (f) of the definition of 
“disposition of property’’ contained in the Gift Duty Assessment 
Act 1941. Williams J. held that paragraph (d) was inapplicable. 
He pointed out that by voting for or failing to vote against the 
special resolutions G could not be said to have forfeited or abandoned 
any interest in property. He had no legal or equitable interest in 
the property of the company which he could forfeit or abandon. 
lhe moneys to which his sons became entitled were the property of 
the company and not property in or over which he had at any time 
a legal or equitable interest or power. But Williams J. was of 
opinion that paragraph (f) applied.“4 In this he was overruled by 
the full High Court. It agreed with Williams J. that G had the 
intent specified in that paragraph, but denied that any ‘“‘trans- 
action’ had been “‘entered into’. When a shareholder makes up 
his mind to vote in a particular way and casts his vote accordingly, 
he cannot be said to be entering into a transaction. A transaction 
by a person must be a transaction with some other person. Here 
there was no transaction with any person.‘ 

The intentional diminution of the value of one’s property with 
the consequential increase in the value of the property of others will 
therefore not amount to a gift unless it results from a transaction 
entered into between the donor and donee ;*° and unless a company 
acts as agent or trustee for a shareholder, its acts are not those of 
any shareholder, even of one who holds all the shares.47 It is thus 


possible for a controlling shareholder to vote in favour of increasing 


13 1949) 78 C.L.R. 199. 

14. Disposition of property includes: ({) any transaction entered into by any 
person with intent thereby to diminish, directly or indirectly, the value 
of his own property and to increase the value of the property of any 
other person. Gift Duty Assessment Act, s. 4 

15. Per Latham C.J. and Webb J., at p. 220. 

4. For an instance where paragraph (f) \ 
F.C.T. (1953) 10 A.T.D. 266 (Kitto J 

17. Macaura v. Northern Assurance Co. Lte 


vas properly applied, see Berks ¢ 


A. (1925) A.C. 619, at p. 633 
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the rate of dividend upon the class of shares held by the other 
shareholders or of varying in other ways the rights of different 
classes of shareholders with the intent of reducing the value of his 
shares without attracting any gift duty. 


An even more formidable weapon in the armoury of the tax 
planner is provided by the decision of the High Court in Robertson 
v. F.C.T.48 The articles of association of MacRobertson Pty. Ltd. 
provided that upon the death of MacPherson Robertson, the 
governing director of the company, the whole of the issued shares of 
the company, which were previously undifferentiated, would be 
divided into No. 1 class shares and No. 2 class shares. Shares 
standing in the share register in the name of the deceased became 
No. 2 class shares, and all other shares became No. 1 class shares. 
Thenceforth the rights attached to No. 2 class shares, with respect 
both to dividend and to winding-up, were much less advantageous 
than those attached to No. 1 class shares. This article produced 
the result that the shares held by the deceased depreciated greatly 
in value upon his death. The inclusion of this article precluded the 
listing of the company’s shares by the Stock Exchange of Melbourne 
during the deceased’s lifetime, but not after his death. In valuing 
the shares which formed part of the estate of the deceased, the 
Commissioner made an assessment on the basis that he was entitled 
by virtue of s. 16A of the Estate Duty Assessment Act to strike 
out the articles which prevented listing on the Stock Exchange, or 
alternatively that s. 8 (4) (e) of the same Act was applicable. 

The High Court allowed an appeal against the assessment. 
As to s. 8 (4) (e), Williams J. stated: 





“The relevant beneficial interest in property which the deceased 
had at the time of his death was the beneficial interest in the 
shares he then ownedinthe company. Article 6 operated upon 
his death to make these shares less valuable and the shares 















owned by other shareholcers more valuabie. But this circum- 
stance is not sufficient to satisfy the provisions of para. (e). To 
satisfy these provisions, the beneficial interest in the shares 
owned by the deceased must, by virtue of some settlement or 
agreement made by him, have passed or accrued or devolved on 
or after his decease to or upon some other person. The subject 
property in the present case is the shares which the deceased 
owned at his death. These shares formed part of his estate after 
his death. No part of the beneficial interest in these shares 
passed or accrued or devolved on or after his death to any 
other person. They simply became shares of less value than 


they were before. No one acquired any beneficial interest in 





48. (1952) 86 C.L.R. 463. 
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them except as part of his estate. The No. 1 shares increased 
in value but they were not the shares of the deceased. They 
were not his property at the date of his death. He had no 
beneficial interest in them. Consequently no beneficial interest 
in these shares could pass or accrue or devolve on or after his 
death to or upon any other person. He was not in a position 
to make a settlement or agreement about them because they 
were not his to settle or agree about’’.49 


S. 16A had no application, because the estate had to be valued 
upon the hypothesis that the deceased had died, and it was involved 
in that hypothesis that the article no longer precluded listing. The 
shares which formed part of the deceased’s estate were shares in a 
company which then conformed to the Stock Exchange require- 
ments, and consequently there was no necessity to apply S. 16A. 

The question of the liability to succession duty of those whose 
shares have increased in value as the result of the operation of the 
articles of association upon the death of a shareholder has recently 
been raised before the Supreme Court of Queensland. The decision 
has not yet been delivered. 

Those who have conducted their business in the form of a 
partnership have in general much less scope for avoiding death 
duties by reducing the value of their interests. But Thomas’ 
case*! is now a source of considerable comfort to them. A partner- 
ship agreement provided that upon the death of any partner five 
of the surviving partners were to have the option of purchasing 
the share of the deceased in the assets; but that, in computing the 
purchase money payable on the exercise of those options, no sum 
should be taken into account for goodwill. Upon Thomas’ death, 
the five surviving partners exercised their options. The question 
which arose was whether the share of the deceased in the goodwill, 
valued at £20,000, formed part of his dutiable estate under the 
Estate Duty Assessment Act. The Commissioner, relying on the 
decision of the majority of the High Court in Milne’s case®? added 
£20,000 to the value of the deceased’s interest in the partnership. 
Upon appeal, the High Court refused to reconsider the correctness 
of the decision in Milne’s case**. A further appeal to the Privy 
Council was successful.** Their Lordships held that the entire 
interest of the deceased partner in the assets of the partnerships 
including goodwill vested in the executors on his death. It was 
thus assessable to duty as being personal property of the deceased 
within s. 8 (3) (b) of the Act; and since sub-secs. (3) and (4) of s. 8 


49. At p. 478. 50. Per Kitto J., at pp. 486-7. 

51. Perpetual Executovs and Trustees Association Ltd. v. F.C.T. [1956 
A.L.R. 1. 

52. Trustees Executovs and Agency Co. Ltd. v. F.C.T. (1944) 69 C.L.R. 270. 

53. (1949) 77 C.L.R. 493. 54. [1954] A.C. 114. 
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were mutually exclusive provisions, it could not be assessable under 
s. 8 (4) (e). The question of the value of the deceased’s share in 
the partnership, including the goodwill, was referred back to the 
High Court. Upon the reference, the High Court held (McTiernan 
J. dissenting) that since it was certain that the options would be 
exercised, the value of the interest at the date of death could not 
exceed the purchase price obtainable from the surviving partners. 


It will be observed that the basis of this decision is the con- 
ception that sub-secs. (3) and (4) of s. 8 are mutually exclusive. 
The authority for this view consisted primarily of a dictum of 
Lord Macnaghten in Earl Cowley v. I.R.C.°> which was repeated by 
Lord Haldane in Att. Gen. v. Milne®®. But in Public Trustee v 
I.R.C.57 this view was decisively rejected by the House of Lords.’ 
It therefore becomes necessary to consider the applicability of s. 8 
(4) (e).5® However, the Privy Council did express “‘grave doubt”’ 
whether considering only the language of s. 8 (4) (e) the respondent 
could bring the facts of Thomas’ Case within it. 


«~ 


8 


o 


It would seem from Robertson and Others v. C.S.D.** that the 
option given to the surviving partners to purchase the share of a 
partner upon his death at a reduced value is not regarded as con- 


ferring a succession upon them under s. 4 of the Succession and 
Probate Duties Act. 


K. W. RyYan*® 


55. [1899] A.C. 198, at p. 212. 56. [1914) A.C. 765, at p. 769. 

1960) 2 W.L.R. 203. 

“Observations so patently wrong (may I be forgiven for saying so) that 
they leave only a sense of wonderment . . . —flatly contradicted in 1924 
by Lord Haldane who in 1914 had adopted them—the source of endless 
doubt and confusion to all who have been concerned in the examination 
or administration of this branch of the law—all these factors lead me to 
the conclusion that I can properly invite your Lordships to say that 
(the two sections) are not mutually exclusive’: per Viscount Simonds, 
at p. 213. 

S. 8 (4) (e) includes in the deceased's estate property . . . being a beneficial 
interest in property which the deceased person had at the time of his 
decease, which beneficial interest, by virtue of a settlement or agreement 
made by him, passed or accrued on or after his death to, or devolved 
on or atter his decease upon, any other person. 

60. [1958] Od. R. 342. 


*B.A., LL.B. (Qld.), Ph.D. (Cantab.), Barrister-at-law, Senior Lecturer 
in Law in the University of Queensland. 
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PROFESSOR ROSS ANDERSON 


Ross Anderson, Professor of Public Law and Editor of this 
Journal, died on 23rd February, 1961, at the age of 43. Rarely in 
the history of the University can so wide a circle of colleagues and 
friends have been affected so deeply, and with a sense of tragedy, 
by the news of his illness and impending death. The tragedy was 
in the cutting short of a career approaching its peak, and the waste 
of great talent and accumulated knowledge that had not yet borne 
their expected fruit. So many were affected because he was not 
only an active man, with an exceptional range of interests and 
contacts, but he was a sociable man, whose wide circle of friends 
included not only those who worked or played with him, but also 
many who opposed the causes he fought for. Thus he was an 
active supporter of the Labour Party, but his closest friends included 
Liberal members of Parliament. The regard in which he had come 
to be held by his University colleagues is shown by the fact that he 
was their first choice when the Staff Association obtained a repre- 
sentative on the University Senate. 

Harry Ross Anderson was born in Western Australia on 11th 
December, 1917. He graduated LL.B. with First Class Honours at 
the University of Western Australia in 1938. He was elected to 
a Rhodes Scholarship and was at Oxford from 1938 to 1940, taking 
a First Class in the Honour School of Jurisprudence. The war cut 
short his stay at Oxford, and he returned to Western Australia, 
where he enlisted in the Army. He was commissioned lieutenant 
in 1942, serving in the field artillery except for a period of eighteen 
months when he was seconded as Air Liaison Officer in New Guinea 
attached to the U.S.A.A.F. He liked to claim the distinction that 
his Oxford B.A. and M.A. were conferred on him while he was in 
action in Borneo. 

After five years’ service he returned to Western Australia. 
In 1947 he was admitted as a barrister and solicitor and practised 
in Perth. In 1948 he became a full-time research scholar at the 
University of Western Australia, and at the end of that year was 
appointed a Senior Lecturer in Law in the University of Queensland. 
In 1952 he was promoted to Chief Lecturer (the then equivalent 
of the present grade of Reader), and in 1959, when a Chair of Public 
Law was established, he was appointed to that position as from 
Ist January, 1960. 

In the Law School he taught Constitutional Law and Law of 
Contract, and for a few years Public International Law as well. 
He made Constitutional Law his specialty, and soon came to be 
recognised as an authority in this field. He was one of those 
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invited to contribute to Essays on the Australian Constitution, 
published on the occasion of the fiftieth anniversary of the Com- 
monwealth. In this field he contributed a number of substantial 
articles to various legal journals, and contributed the opening 
chapter on The Constitutional Framework in a composite work on 
The Government of the Australian States. published in 1960. 

In latter years his interest turned particularly to Administrative 
Law, and while on study leave in England in 1956 he began a long 
term study of the topic of Judicial Control of Administrative 
Tribunals. This work was further advanced during another year 
of leave at the Australian National University in 1959; but it had 
not reached the stage of publication when he became ill in 1960; 
and with his death the work he did has gone for nothing. 


He took a substantial and increasing part in the administration 
and general affairs of the University. To mention a few matters 
only, he took a major part in the planning during 1951 of a revised 
curriculum for the LL.B course; he was for four years a very 
efficient secretary of the Staff Association; for ten years he was 
editor of this Journal; and in his last year he was a member of the 
University Senate. In questions of policy he always exercised an 
independent judgment, came to definite conclusions, and had the 
courage of his convictions; and with this character, coupled with a 
first rate intellect, he would have played a leading part in top-level 
University Administration. His death is a great loss to the Uni- 
versity in all its aspects. 

But University work was far from taking all of Anderson’s 
energies. Another major interest was politics. He was an active 
member of the Australian Labour Party, and for some time was 
secretary and at the time of his death was vice-president of the 
Toowong branch of that party. He was a foundation member 
of the Fabian Society in Queensland, a member of the Labour 
Lawyer’s League, and of the Labour College Council. He was on 
the legal panel of the Australian Council for Civil Liberties, and 
president of the Queensland Branch of the Civil Liberties League. 
Any move which he considered to be a threat to civil liberty brought 
him into the open, whether the move came from his own party, or 
opposing political parties, or from any other source. It was a 
Queensland Labour Government measure, the Printers’ and News- 
papers’ Bill, that drew him into the hottest controversy of his 
career and made him the object of a vicious attack in Parliament 
by a Labour Minister. The papers he left are evidence of a great 
deal of unpublicised activity, and show that he was often consulted 
by persons and bodies outside the University. He had a cultivated 
interest in most of the Arts, and he had been an interstate hockey 
player. There was not much that was outside his range. 
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Perhaps a better tribute to his memory could be paid by one 
who more intimately shared his interests and was the companion 
of his lighter diversions. But as the head of the University depart- 
ment in which he worked I can say that I could not have wished for 
a more willing, co-operative, and agreeable colleague. I do not 
recall in our twelve years’ association a single occasion in which 
there was ill feeling, or even a brief angry word, between us; and 
as far as I know his relations with other members of the department 
were equally agreeable. Strong minded as he was, this could not 
have been if there had been pettiness or self-seeking in his nature; 
and the distress felt by his colleagues was the measure of their 
respect for his character. This was enhanced by the courage with 
which he bore his affliction, and the resolution with which he 
continued his work despite it. 


W. N. HARRISON* 


*Garrick Professor of Law and Dean of the Faculty of Law in the 
University of Oueensland 








LEGAL LANDMARKS 
CONSTITUTIONAL AND ADMINISTRATIVE LAW 


Federal Judicial Power 

In R. v. Commonwealth Industrial Court and Another ; Ex parte 
The Amalgamated Engineering Union’ the High Court was called 
upon to determine whether s. 140 of the Conciliation and Arbitration 
Act 1904-1959 conferred judicial or non-judicial power on the 
Industrial Court. S. 140 sub-s. 1 provided that the rules of an 
organization should fulfil certain conditions including the condition 
that they should not “impose upon applicants for membership, 
or members of an organization, conditions, obligations or restrictions 
which, having regard to the objects of this Act, are oppressive, 
unreasonable or unjust’. Sub-s. 2 provided that a member of an 
organization might apply to the Court for an order declaring that 
the whole or part of a rule of an organization contravened the 
previous sub-section. Sub-s. 3 conferred on the Court jurisdiction 
to hear and determine an application under the preceding sub- 
section. Sub-section 4 vested in an organization in respect of 
which an application was made the opprotunity of being heard 
before the Court. Sub-s. 5 was to the effect that the Court in 
making its order might declare that the whole or a part of a rule 
contravened sub-s. | and that the rule (or part thereof) so declared 
would be void from the date of the order. Finally sub-s. 6 gave the 
Court power to adjourn proceedings to give an organization the 
opportunity of altering a rule which might be affected by the section. 

It was contended that this section conferred on the Industrial 
Court power which was non-judicial in view of the vague nature of 
the grounds specified in sub-s. 1 and the discretion conferred upon 
the Court by sub-s. 5 and 6. The High Court rejected this con- 
tention. 

It will be remembered that in R. v. Spicer; Ex parte Australian 
Builders’ Labourers Federation,? s. 140, as it then stood, was declared 
void. In the present case the members of the High Court were 
of the opinion that the amendments which had been made to s. 140 
in the meantime had the effect of saving it from the invalidity 
attaching to its earlier formulation. Fullagar J. pointed out that 
the power which was interpreted in the Butlders’ Labourers Case 
was not a power of determination but a general supervisory power 
which might be exercised by the Industrial Court on its own motion 
and according to a discretion based on purely industrial or adminis- 


1. (1960) 34 A.L.J.R. 155 
2. (1958-9) 100 C.L.R. 27 
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trative considerations. Under the new section, the Court was not 
entitled to entertain an application on its own motion—it could 
only act once an application was made to it by a member of an 
organization. The fundamental difference, in Fullagar J’s. opinion, 
between the old s. 140 and the new s. 140 could be expressed by 
saying that “‘under the old section the Court by its own act—the 
act of ‘disallowance’—nullified the rule, whereas under the new 
section it determines judicially whether the rule is antecedently 
nullified by sub-s. (1). And this difference is a difference between 
a judicial power and non-judicial power’’.* 

In the opinion of McTiernan J. the standards laid down in 
sub-s. 1 were not so vague as to be incapable of judicial determina- 
tion.® The procedure laid down for determining validity of a rule 
was separate from the act of annulling a rule contravening sub-s. 1 
which, although it was the result of the court’s declaration, received 
its force from direct legislative enactment. His Honour distin- 
guished the administrative power of annulling a rule (falling within 
the principle enunciated in the Builders’ Labourers Case) and the 
judicial power of determining whether a rule infringed sub-s. 1 (to 
which the legislature had attached as an effect invalidity).® 


Kitto J. (with whom Dixon C.J. agreed) while admitting that 
the notions contained in sub-s. 1 had a degree of vagueness about 
them thought that they were not so indefinite as to be incapable 
of judicial scrutiny.*. He was prepared to admit that the notions 
were more closely associated with administrative activity but on 
the balance of probabilities he thought that the intention of the 
Legislature was that the Court would be acting judicially in inter- 
preting them. Among the indications supporting such an intention 
were the laying down of a judicial procedure, provision for the 
making of an application by a person who had an interest in the 
matter, the fact that the process which the Court was to follow was 
one of “‘hearing and determining’, the fact that the final order to 
be made was declaratory.® 

Taylor, Menzies and Windeyer JJ. were also of the opinion 
that the power conferred was of a judicial nature. 

The decision suggests that the High Court will not in future 
subject Commonwealth legislation conferring judicial power on the 
Industrial Court to an excessively exacting scrutiny. If the 
intention of the Legislature is to lay down a judicial procedure for 
the Court to observe and it has sufficiently prescribed the steps 
which the Court is to follow, then the conferment of power will not 


34 A.L.J.R. at 157. 

Ibid., at 158. 5 Ibid., at 156. 
3. Ibid., at 156-7. 7. Ibid., at 161. 
Ibid., at 160-1. 
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be struck down because the considerations which the Court is to 
have in mind in arriving at a determination are closely related to 
social policy. 


Privative Clauses 


In Coal Miners’ Industrial Union of Workers of Western Aus- 
tralia v. Amalgamated Collieries of W.A. Ltd.® the High Court 
examined the effect of a privative clause in a section of the Western 
Australian Industrial Arbitration Act. The section in question was 
s. 108 which provided that “‘proceedings in the Court [of Arbitration 

shall not be impeached . . . nor shall the same be removable 
to any Court by certiorari or otherwise; and no award, order or 
proceeding of the Court . . . shall be liable to be challenged, appealed 
against, reviewed, quashed or called in question by any court of 
judicature on any account whatever’’. 

The material facts of the case were as follows. The respondent 
company had circularized its employees who were members of the 
appellant union to the effect that unless production in its mechanized 
pits immediately increased to a quantity sufficient to enable the 
company to meet its orders and carry out its mining operations 
otherwise than at a loss the company would have no option but to 
cease operations. On the application of the appellant union, the 
W.A. Court of Arbitration made an order prohibiting the respondent 
during the continuance of the order from terminating the employ- 
ment of members of the Union because of a failure to increase their 
output to the level desired by the Company. The Court acted 
according to s. 137 (1) of the Arbitration Act which empowered it 
to make an order “‘where it appears reasonably likely to the Court 
that an act, omission or circumstance will occur, or has occurred, or 
having occurred, will be repeated or continued, and that the result 
of the act, omission or circumstance, repetition or continuance is 
or will be to cause, contribute or 


to hasten the occurrence of a 
lock-out...” 


rhe order was quashed by the Supreme Court of 
Western Australia on the ground that the Arbitration Court had 
acted outside its jurisdiction. On appeal, the High Court overruled 
the Supreme Court and held that the order made by the Court of 
Arbitration should stand. 


In the opinion of Dixon C.J. (with whom Fullagar™ and Kitto 
| J. agreed) the effect of s. 108 was to remove the jurisdiction of 
the Arbitration Court from examination by any other court except 
where it could be shown that the Court had acted altogether outside 


its jurisdiction or could be said not to have made a bona fide attempt 


9. (1960) 34 A.L.J.R. 248 
10. Fullagar J 


was also in agreement with the judgment of Menzies J. 
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to exercise its power.!! S. 137 (1) conferred a jurisdiction where it 
appeared reasonably likely to the Court that an act would occur 
which would “‘be likely’’ to contribute to a lock-out. As Dixon C.J. 
pointed out these words committed to the Arbitration Court the 
judgment of the facts which would enable it to make an order such 
as the one which it made. The fact that the Court might possibly 
have misapprehended its jurisdiction—for example, in the present 
case, might have misinterpreted the meaning of ‘‘a lock-out” and of 
the manner in which it applied to s. 137 (1)—would not be of such a 
nature as to take the order completely outside the jurisdiction of 
the Court.!? 

Menzies J. distinguished the present case from the facts of 
Connell’s Case’. In that case it was decided that an industrial 
authority had exceeded its jurisdiction by a misconstruction of the 
very term on which its jurisdiction was founded. That jurisdiction 
was one to alter rates of remuneration on the authority’s being 
satisfied that the rates in question were “‘anomalous’’. In the 
opinion of Menzies J., the difference between the two cases was that 
in Connell’s Case jurisdiction was not assumed until a correct 
interpretation was put on the word ‘‘anomalous’’, while in the 
present case the matter upon which the Arbitration Court had to 
form an opinion included the meaning of the word ‘“‘lock-out”’. 
[t could not be said that the Court had not formed an opinion on 
the likelihood of a lock-out—at most, it could be said that it had 
formed a wrong opinion." 

But Menzies J. was also of the opinion that s. 108 of that Act 
protected the order of the Arbitration Court even if it were con- 
sidered to be in excess of jurisdiction. He recognized that such a 
clause could not operate where the Court had acted entirely outside 
its jurisdiction for the reason that there would be in that case an 
inconsistency between the provisions imposing fundamental re- 
strictions upon jurisdiction and those exempting the proceedings 
of the Court from scrutiny—an inconsistency which would have to 
be resolved by a superior court.!® McTiernan J. was also of the 
opinion that the Arbitration Court had acted within jurisdiction.'® 
It is to be noted too that both Dixon C.]. and Menzies J. considered 
that the effect of s. 108 was to exclude both prohibition and certiorari 
even though the section made no mention of prohibition."? 

Phe distinction between a misconstruction of the jurisdictional 
facts and a misinterpretation of the facts which are part and parcel 
of the material upon which the court is entitled to pass judgment 


Ll. 34 A.L.J.R. at 249 12. Jbid., at 250—1 

13. R. v. Connell; Ex parte The Hetton Bellbird Collieries Ltd. (1944) 69 
C.L.R, 407 

14. 34 A.L.J.R. at 254 15. Lbid 

16. Jbid., at 251-2. 17. Ibid., at 250, 254. 
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(albeit an erroneous judgment) in determining its jurisdiction is a 
very fine one. It is difficult to see what is the precise distinction 
between the type of jurisdiction denied in Connell’s Case and that 
upheld in the present case.'® It is clear, however, that where there 
is doubt a privative clause such as s. 108 will operate to validate 
what ab initio is in excess of jurisdiction except in the case where 
the tribunal acts altogether outside its jurisdiction or in bad faith.!® 


R. D. LUMB 


SECTION 92 OF THE CONSTITUTION AND “BORDER 
HOPPING” 


Although Harris v. Wagner! is only another of the now long 
series of transport cases, it is something of a landmark in the law 
of Queensland. The case received a deal of publicity in the popular 
press and produced several ripples in the political life of the State. 
The drain on State revenue caused by the practice known as “‘border 
hopping”’ focused public attention on a case which would otherwise 
have been recognized by lawyers as a mere further refinement of 


the principle in Hughes and Vale Proprietary Limited v. The State of 


New South Wales No. 1.2 


The appellant, a Queensland carrier, contracted to carry goods 
from one Queensland town to another via a town in New South 
Wales. This detour was unnecessary and was done solely to 
attract the application of Section 92 of the Constitution. The 
driver of the vehicle was intercepted in Queensland on the direct 
route between the point of departure and the point of destination 
and at a point prior to making the detour. The question arose 
whether the transaction was protected from certain provisions of 
State transport legislation. 


Iwo relevant cases discussed by the High Court were Golden v. 
Hotchkiss* and Beach v. Wagner’. In the former case the carrie1 
started from a station within the border of New South Wales, and 
then, by the only route which was possible for him, he crossed the 


Is. It could be said that the words “if the Industrial Authority is satisfied 
that the rates of remuneration in respect of which the alteration is 
sought are anomalous” imply a firmer and more objectively based opinion 
than the words ‘‘where it appears reasonably likely to the Court that an 
act. will occur and that the result of such an act . will be to contribute 
to a lock-out 

19. In Connell’s Case there was also a privative clause. However, the High 
Court held such a clause could not deprive the High Court of the juris 
diction conferred upon it by s. 75 (v) of the Constitution to grant 
prohibition against an officer of the Commonwealth 

1. (1959) 33 A.L.J.R. 353 2. (1954) 93 C.L.R. 1 

3 1959) A.L.R. 573 4. (1969) A.L.R. 707 
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border into Queensland. He drove for some ten miles in Queens- 
land before recrossing the border into New South Wales and from 
there drove to Sydney. It was held that Section 92 applied to 
protect the carrier from the relevant transport legislation of New 
South Wales. In the latter case the carrier carried on business at 
a point in Queensland and also at a storage depot which he had 
across the border in New South Wales. In the customary course of 
his business he loaded wool at the point in Queensland for transport 
to Brisbane and then carried the wool to his depot in New South 
Wales where he transferred the wool to a larger semi-trailer more 
suited for the longer haul to Brisbane. In a short joint judgment 
the High Court held that the carrier was protected from the Queens- 
land transport legislation. 

In Harris v. Wagner Dixon C.J. distinguished Beach v. Wagner 
thus: 


“Naturally in support of the appeal reliance is placed upon the 
decision of the Court in Beach v. Wagner. But the present case 
differs markedly from that. For here the undisguised fact is 
that the carriage of goods to Brisbane from Jandowae was the 
service to be performed and there was no purpose to be served 
in contracting to carry them into New South Wales and back 
except to secure, if it would suffice to do it, the protection of 
s. 92 from the application to the transaction of Pt. III of the 
State Transport Facilities Acts 1946 to 1955 (Q.). But for that 
the vehicle would have taken the shortest practicable route 
and no contract to do otherwise would have been made.’’® 
Distinguishing Golden v. Hotchkiss Taylor J. said: 

‘In the earlier case it appeared that the only route available 
for the transport of goods lay, first of all, along public roads in 
Oucensland and then, after crossing the border into New South 
Wales, along the public roads in that State. In those circum- 
stances, carriage from the point of origin to the point of 
discharge could not be accomplished without carriage from one 
State to another.’’® 


It can be seen from the judgments delivered in Harrts v. Wagner 
that the High Court has set its face against further extensions of 
the principles in Golden v. Hotchkiss and Beach v. Wagner. He who 
wishes to explore new devices in this field may do so at his peril. 


J. M. Morris* 


5. 33 A.L.J.R., at 353 
6. 33 A.L.J].R. at 359 


*M.B., B.S., LL.B. (Old.); Senior Lecturer in Law in the University of 
Oueensland 
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CRIMINAL LAW 
Murder by Negligence 


There is no space here to do more than notice the astounding 
decision of the House of Lords in D.P.P. v. Smith!, which, if it is 
taken at its face value, is the greatest disaster to befall the criminal 
law in modern times. 


D was driving a car in the back of which he was carrying some 
sacks of stolen property. V, a policeman, noticed these sacks when 
the car stopped in obedience to the signal of another policeman on 
point duty. Desiring to investigate further, V told D to pull in to 
the kerb. D panicked, and instead of pulling in, accelerated. V 
clung on to the car but eventually was thrown off, or knocked off 
by collisions with other cars, and killed. 


2 


D was convicted of capital murder.2, The Court of Criminal 
Appeal allowed an appeal* against conviction and substituted a 
verdict of manslaughter. The ground of the appeal was that the 
trial judge misdirected the jury by telling them that if in their 
opinion a reasonable man in D’s position would have “‘contemplated 
that grievous bodily harm was likely to result’’ to V, then that 
was murder. This was held to be a misdirection because, so far 
as responsibility for murder was concerned, the question was what 
D in fact contemplated, and not what a reasonable man in his 
position would have contemplated. 


One might have thought that this conclusion was almost trite 
at the present day. The whole history of the law of murder shows 
a progress from the indiscriminate application of arbitrary outer 
standards to the individual, to a general rule that a man is not to 
be convicted of murder, as opposed to manslaughter, unless he 
actually intended at least to inflict grievous bodily harm, or was 
reckless thereto. This is a progress from injustice and reflects our 
growing understanding of the workings of the human mind. 


These considerations did not prevent Viscount Kilmuir L.C. and 
Lords Goddard, Tucker, Denning, and Parker, from unanimously 
reversing the decision of the Court of Criminal Appeal and laying 
down the barbaric rule that, insanity apart, the test of intention 
in murder “‘is what the ordinary responsible man would, in all the 
circumstances of the case, have contemplated as the natural and 
probable result’’ of the accused’s actions. In other words, in their 
Lordships’ opinions, murder ought to be a crime of negligence. 


1. (1960) 3 W.L.R. 546. 

2. Homicide Act, 1957 (Eng.), s. 5 (1) (d): “‘any murder of a police officer 
acting in the execution of his duty’. A capital murder in England is 
one for which the death penalty is retained. 

3 1960) 3 W.L.R. 92 
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The proposition has only to be stated for its absurdity to leap to 
the eye. What is the function in future of the crime of man- 
slaughter, if proof of a negligent killing is murder? Is the new rule 
for murder to be applied generally to all offences which were pre- 
viously thought to require intention or recklessness? If so, 
intention and recklessness disappear from the criminal law and 
negligence becomes the sole relevant state of mind or action. One 
foresees a dismal proliferation of degrees of negligence according to 
the seriousness of the crime charged, each degree with its own 
distinguishing and entirely unhelpful adjective attached (‘‘gross’’, 
“‘slight’’, ‘excessive’, ‘““undue’’, etc.). 


For the common lawyer there is the hope that the courts will 
show themselves astute to distinguish D.P.P. v. Smith out of 
existence. It is hard to believe that the High Court of Australia 
for one will docilely accept it. Moreover, it is just possible that 
a differently constituted Privy Council may contradict D.P.P. v. 
Smith, as happened when the Privy Council in Perera* contradicted 
the House of Lords in Holmes® on provocation. Surely in one way 
or another a loophole will appear for escape from the strangulating 
toils of stare decisis. 


Under the Codes of Queensland and Western Australia the 
outlook is brighter. No decision of the House of Lords can affect 
the simple wording of the definition of wilful murder, requiring an 
intent to kill a human being,® and of that form of murder which 
requires an intent to inflict grievous bodily harm.’ There is plenty 
of scope for negligent murder under these codes,* but at least there 
are some areas which may be regarded as tolerably safe from 


retrogression. But even here a word of caution is necessary. 


As an incidental of its general approach in Smith, the House of 
Lords accepted the so-called presumption that a man intends the 
‘natural and probable’ consequences of his actions. It is to be 
hoped that the courts of the code states will not undermine their 
codes by applying this vague and unsatisfactory concept to the 
word “‘intent’’, and will have regard to the cautionary words of 
the High Court in Stapleton: ‘“‘The introduction of the maxim or 
statement that a man is presumed to intend the reasonable conse- 
quences of his act is seldom helpful and always dangerous. For it 
cither does no more than state a self-evident proposition of fact, 


{ 1953) A.C. 200, 205-206. 5 1946) A.C. 588, 598. 

6. Oueensland Code s. 301: ‘‘a person who unlawfully kills another, intending 
to cause his death or that of some other person, is guilty of wilful murder” 
(W.A. Code s. 278.) 

Queensland Code s. 302 (1): ‘‘a person who unlawfully kills another 
If the offender intends to do to the person killed or to some other person 
some grievous bodily harm is guilty of murder’. (W.A. Code s. 279 (1).) 
Queensland Code s. 302; W.A. Code s. 279 
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or produces an illegitimate transfer of the burden of proof of a real 
issue of intent to the person denying the allegation.’’® 


Murder by Abortion 


It is well known that the harshness of the common law felony- 
murder rule was mitigated in abortion cases through a merciful 
piece of judicial legislation whereby death caused by an illegal 
abortion was held, illogically but understandably, to be man- 
slaughter only.!. It seems from the decision in Gould? that no such 
amelioration is possible under the Queensland Criminal Code. 


By s. 302 (2), an unlawful killing is murder if “‘death is caused 
by means of an act done in the prosecution of an unlawful purpose, 
which act is of such a nature as to be likely to endanger human 
life.’ It was decided by the High Court in Hughes* that the require- 
ments of a dangerous act and an unlawful purpose are distinct, 
so that P cannot rely on the dangerous act as itself supplying also 
the unlawful purpose. In the usual abortion case, however, this is 
unlikely to help the accused much, for two reasons. 


First, the illegal abortionist who causes death almost invariably 
does so by means of an act which on any view is likely to be 
dangerous. In Gould the accused had administered a solution 
concocted by boiling together a mixture of glycerine, the concen 
trated antiseptic known as “‘Dettol’’, and the household detergent 
known as ‘‘Surf’’. One might have thought that to introduce such 
a mixture into the uterus of a pregnant woman was beyond argument 
an act likely to endanger her life, yet one of the medical witnesses 
was prepared to say only that such a course was not “‘normal 
medical procedure” (!) and “‘would tend to endanger life’. Because 
the trial judge omitted to draw the attention of the jury to this 
careful distinction between an act likely to endanger life (murder) 
and an act which would only tend to endanger life (manslaughter) 
the conviction for murder was reduced on appeal to manslaughter. 
But the illegal abortionist cannot normally count on such a com 
bination of medical caution and judicial oversight. 


The second reason why the Hughes doctrine will not normally 

vail the accused in cases of this kind is that in Gould the very 
limited application of the defence of mistake under s. 24 to murde! 
under s. 302 (2) was made clear. By s. 24, a “‘person who does o1 


omits to do an act under an honest and reasonable, but mistaken 


y 1952) 86 C.L.R. 358, 365. 

J. See the change of emphasis through Whitmarsh (1898) 62 J.P. 711 
Lottomle, 1903) 115 L.1 Jo 88; Lumley (1911) 22 Cox. 6385; Brow) 
1949 VLR. 177 Cf. Wiliams The Sanctity of Life and the Criminal 
law (london, 1958) pp. 144-147 

2. 1960) Od. R. 283 3. (1951) 84 C.L.R. 170 
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belief in the existence of any state of things is not criminally respon- 
sible for the act or omission to any greater extent than if the real 
state of things had been such as he believed to exist’. The 
defendants in Gould argued that they genuinely and reasonably 
believed that the concoction they were administering was not 
dangerous to life. This argument was dismissed as irrelevant on 
the ground that the mistake alleged was as to the future consequence 
of a state of affairs, not as to the state of affairs itself, for the accused 
admitted that they knew perfectly well what they were adminis- 
tering, and even though this might be said to be a mistake as to 
the present properties of the mixture, it was nevertheless a mistake 
which could have significance only in relation to a future, not a 
present, state of affairs. 

It is therefore not open to an illegal abortionist charged with 
murder under s. 302 (2) to put up any defence based on absence of 
knowledge of the dangerousness of the act. The test of dangerous- 
ness is an objective one,’ as is made entirely clear by the use of the 
words “‘likely to endanger human life’’; the section says nothing 
about the likelihood being to the knowledge of the accused. Once 
P has proved that the death followed from an act committed in the 
prosecution of the unlawful purpose of illegal abortion, conviction 
for murder is inevitable unless the act intended to abort the deceased 
woman was, in the opinion of the jury, not likely to be dangerous 
to life. Opinions may differ as to whether this is a desirable result 
in the middle of the twentieth century, but it is difficult to fault 
the reasoning of the Court of Criminal Appeal as a construction of 
the Code. 


lutomatism 


Foy! and Holmes*® are important as being the first reported 
cases in Australian Code jurisdictions in which the defence has sought 
. verdict of not guilty in reliance on the new so-called defence of 
automatism, 

In Foy D was charged with the wilful murder of his wife, whom 
he had killed “‘by striking her about ten times on the head with a 
hatchet’. He had been an epileptic since the age of six, but there 
was no evidence that at the material time he was acting in a fit. 
In view of this, there was no basis for putting up a defence of 
insanity,4 but counsel for D emphasised the line the defence was 


j 1960} Od. R. 283,285 (per Stanley J.), 292 (per Philp J.), and 298 
Townley |.) 
I 1960) Od. R. 225 2 1960) WLALR. 122 


$ At p. 234 per Philp J 

1. Insanity is defined in s. 27 of the Code, infer alia, as a “‘state of mental 
disease It was not disputed that an epileptic not in the grip of a 
seizure was not at the material time suftering trom a mental disease 
By s. 26 everyone “is presumed to be of sound mind at any time which 
comes in question, until the contrary ts proved 
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going to take by expressly asking the trial judge ot to direct the 
jury on insanity, a request which was granted. Counsel then 
requested further that the jury be directed that unless they were 
satisfied beyond reasonable doubt that D’s act did not occur 
independently of the exercise of his will within the meaning of s. 23 
of the Code,® they should return a verdict of not guilty. 

The point of this second request, which was refused, was as 
follows. According to D the evidence might be thought to show 
that D, although not insane or in the grip of an epileptic seizure at 
the time, yet acted under the influence of a psychological condition 
which either rendered his act involuntary or prevented him from 
forming the specific intent necessary for wilful murder and murder. ® 
Even if the evidence did not go that far, it might at least raise in 
the mind of the jury a reasonable doubt whether D acted voluntarily 
within the meaning of s. 23, or intentionally within the meanings of 
ss. 301 and 302 (1). If such a doubt were raised, a verdict of not 
guilty ought to be returned. The trial judge ought therefore to 
draw the attention of the jury to the proper course to take if they 
were to interpret the evidence in this fashion, although, of course 
without giving the impression that they ought so to interpret it. 


The trial judge’s refusal to make the direction requested was 
upheld by the Court of Criminal Appeal on the ground that there was 
no evidence that D had acted independently of the exercise of his 
will or without intention. This basic premiss being denied, it 
followed that the whole of D’s ingenious argument fell to the ground. 
However, the court, recognising the importance of the issues raised, 
made some observations of general interest on the relationship of 
involuntary action with ss. 23 (volition) and 27 (insanity) of the 
Code, particularly as to burden of proof. 

The advantage to D of putting his defence in the form adopted 
was that it made the most of the burden of proof which rested on P. 
If D had attempted to set up a case of insanity, then in addition to 
surmounting the obstacle that there was really no evidence of any 
such thing, he would also have been faced with the rule that it is for 
the defendant to prove insanity on the balance of probability.’ 
Thus, any weakness in the evidence would have militated against 
him. But by disclaiming insanity, D sought not merely to leave 


By the first paragraph of s. 23, which applies generally, ‘‘a person is not 
criminally responsible for an act or omission which occurs independently 
of the exercise of his will’’. 
6. By s. 301 wilful murder requires a specific intent to “‘cause’’ the death 
of a human being, and by s. 301 (1) the only form of murder relevant to 
the present case requires a specific intent to do grievous bodily harm. 
Sec. 26, quoted in fn. 3 above, does not say who is to prove insanity, 
but at least it is not inconsistent with the rule applied in Queensland, 


as at common law, that D must prove the defence on the balance of 
probability. 
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the usual burden of proof of guilt beyond reasonable doubt on P, but 
also to use such evidence as he had of involuntariness to induce in 
the mind of the jury a reasonable doubt. Any inadequacy in the 
evidence would have been less conspicuous in this context, for 
evidence which does not amount to proof on the balance of probab- 
ility may well be enough to support a reasonable doubt. 


The court would have none of this, regarding D’s argument as 
an attempted evasion of the insanity section. It was not possible 
to make a good case under s. 23 out of a bad case under s. 27. If 
the defendant relied on evidence which proved insanity or nothing, 
then he had to prove insanity. 

Holmes was a very different case. Because of the weakness of 
the evidence in D’s favour, Foy inevitably left unanswered such 
questions as whether there are any psychological states which may 
be relevant under s. 23 but not under s. 27, and whether the court is 
entitled to direct the jury on insanity in the face of opposition by 
the defence. Although only a charge to a jury, Holmes goes some 
way towards answering these questions for the code states. 


D was charged with “wilfully and unlawfully’’ causing an 
explosion likely to injure property. The defence was squarely that 
D’s action was not wilful because it was involuntary within the 


meaning of s. 23, but that D was not insane within s. 27. The trial 
judge, Jackson S.P.J., left three verdicts to the jury: guilty; not 
guilty; and not guilty on the ground of unsoundness of mind. He 
expressly dealt with the point that D did not rely on insanity and 
stated that, since in his own opinion there was evidence of insanity, 
it was nevertheless his duty to leave that verdict to the jury. 

Dealing with automatism, his Honour took the view that s. 23 
excluded responsibility for acts performed under the influence of 
hypnosis, or by sleepwalkers, or by epileptics during fits, and the like, 
and that the burden of proving that D was not in a state of auto- 
matism rested on P. However, he then reviewed the evidence in 
such a way as to make it clear that in his opinion a verdict on the 
guilty on the ground of unsoundness of mind would be proper, 
and this verdict was returned. 

As compared with Foy, Holmes makes some important points: 
First, such states as hypnosis, sleepwalking, epilepsy, and post- 
traumatic automatism may be within s. 23 but not within s. 27, 
although in Foy the court regarded epilepsy as temporary insanity. 
Second, Jackson S.P.J. put the burden of disproving automatism 
on P, whereas the Queensland Court of Criminal Appeal seemed to 
say that the burden of proof of automatism ought to be assimilated 

8. W.A. Code s. 454. There is no section exactly equivalent in the Queens- 


land Code, but many sections employ the formula ‘‘wilfully and unlaw- 
fully’, eg., ss. 461, 462 (2), 463, 465 (1) and (2), 468, 469. 
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to that of insanity. Third, Holmes lays down and Foy does not 
disagree, that it is for the court, not counsel, to say whether there 
is evidence of insanity. 

The present position may be summarized by saying that in 
Queensland the tendency seems to be to cope with automatism by 
taking a broad view of the insanity rules, whereas in Western 
Australia automatism is seen as a category of involuntary action 
distinct from insanity.® 


COLIN HOWARD. 


LAND LAW 


Restraints on Alienation. 





In Hall v. Busst (84 A.L.J. 332) the High Court made a de- 
cision on the law concerning restraints on alienation that could be 
the beginning of a general restatement of the law on this subject. 
Hitherto the voidness of such restraints has been based on the 
concept of repugnancy to the grant; and there has been doubt 
and difference of opinion as to whether the repugnancy rule is an 
expression of a general principle of public policy in favour of free 
alienation. The High Court decision was based on this principle; 
and the result may be that the narrower repugnancy rule is thereby 
superseded. 














Briefly the facts of the case were as follows. In 1949 the 
proprietor of an island off the coast of North Queensland sold the 
land together with fixed improvements and certain chattels on it 
for £3,157 4s. On the same day the vendor and the purchaser 
entered into an indenture by which the purchaser unterdook not 
to assign the land without the consent in writing of the purchaser 
and which also provided, in case the purchaser should desire to seli 
for a first option of purchase by the vendor at the original sale 
price plus the value of additions and improvements and minus 
the value of deficiencies of chattels and a reasonable sum to cover 
depreciation. In 1957 the original purchaser resold the property 
to other persons for £8,500, without obtaining the consent of the 
original vendor, who thereupon sued the original purchaser for 
damages for breach of contract. 













The imperfect drafting of the indenture made it difficult to 
determine whether the prohibition of alienation without consent 
was absolute, or whether it ceased to operate if the original vendor 


9. Since this note was written the report of the decision by the Full Court 
of Queensland in Cooper v. McKenna [1960} Qd.R. 406 has come to hand. 
A majority of the Court decided (1) that the effects of concussion from a 
blow on the head did not necessarily amount to insanity and (2) that no 
burden of proof falls on D in automatism. This decision may show that 
the approach which will be taken to insanity in relation to automatism 
in Queensland will not, after all, be significantly wider than elsewhere. 
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failed to take advantage of the first option to purchase. Two 
members of the Court construed the restraint as being absolute, 
and another considered that, although qualified, it was still sufficient 
to attract a rule against restraint on alienation. The question for 
them to decide was whether a covenant against alienation was to 
be treated in the same way as a condition against alienation. Thus 
if A conveys to X on condition that X does not alienate without 
A’s consent, it is well settled that the condition is void. What has 
not hitherto been settled is whether if A conveys to X, and inde- 
pendently of the conveyance X covenants not to alienate without 
A’s consent, the covenant is void. The principle on which con- 
ditions against alienation have been declared void is that of 
repugnance to the essential incidents of the interest granted. If 
the rule of law rests entirely on this principle (whether or not the 
principle is an expression of a public policy in favour of freedom 
against alienation), contracts not to alienate are outside the rule and 
are not void. However, the majority of the High Court (one 
member expressing no opinion) appear to have accepted the view 
that “‘it is a principle of the law that private property should be 
freely alienable’” (p. 335), and a contract fettering alienation, as 
well as a condition, is void. 

The acceptance of this principle would appear to displace the 
repugnancy rule as the statement of the law on this point. The 
rule perhaps still stands, and will continue to apply to conditions 
involving repugnancy other than conditions against alienation, e.g. 
in a case where it is not freedom to alienate that is restricted, 
but freedom not to alienate: see Shaw v. Ford (7 Ch.D. 669) and 
Jarman on Wills (8th ed. p. 1480). But the rule of law that gives 
concrete expression to the public policy of freedom of alienation 
now goes beyond the repugnancy rule and in effect supersedes it. 

This development of the law raises the question whether further 
developments or modifications should not follow. Under the 
repugnancy rule a condition against alienation was void even though 
it operated for only a short period, because a repugnant condition, 
if objectionable merely because of repugnancy, must be void 
however short may be the period of its operation. But the general 
policy in favour of freedom of alienation is not in most cases pushed 
to extremes, and restrictions are allowed for a limited period, 
that laid down by the rule against perpetuities. This is so when 
freedom of alienation is restricted by executory limitations over, 
e.g. where there is a gift to A in fee simple, but if he should die 
leaving no child surviving him, then to B in fee simple; and similarly 
where property is given on the terms that it shall be held and applied 
to a particular purpose (with of course an exception in the case of 
charitable gifts). This gives rise to an anomalous situation. The 
decision in Hall v. Busst rests on the view that if a condition against 
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alienation is void, because it infringes a principle of free alienation, 
so also should a covenant that has the same practical effect be void. 
It is practical effect that is looked to, for a covenant not to alienate 
does not in fact prevent alienation, even to a person with notice 
of the covenant (unless this sort of covenant is somehow to be 
brought within the Tulk v. Moxhay rule). But if a covenant having 
this practical effect is void in all cases, why should not an executory 
limitation over having the same practical effect be void in all cases ? 
It would seem to be more reasonable to treat all restrictions in the 
same way. There can be no question of making executory limi- 
tations over void, so that equal treatment must involve allowing 
restrictions on alienation to operate for the perpetuity period. 
This of course would involve allowing conditions against alienation 
for a limited period to be valid which hitherto have been invalid 
under the repugnancy rule. But if that rule has gone by the board 

and it seems to be unnecessary in view of the new wide formulation 
of the governing rule—absolute invalidity goes with it. It is 
perhaps not likely that the further developments suggested will in 
fact occur, but if they do not, this decision adds to the anomalies 
in the law that governs the tying up of land, and creates theoretical 
as well as practical inconsistencies that did not previously exist: 
for the repugnancy rule, having a ground of its own to stand on, 
was not theoretically inconsistent with the perpetuities rule in its 
various applications. 

It was adverted to above that the repugnancy rule may con- 
tinue to stand and apply to conditions other than conditions against 
alienation. If it does continue to stand, this must be on the basis 
suggested by Sweet (Restraints on Alienation, 33 L.O.R. 236, 241) 
that ‘‘attempts to deprive ownership of its essential incidents are 
contrary to public policy’. But the history of the repugnancy 
rule indicates that the incident of ownership mainly in view was 
the power of alienation; and Hall v. Busst now rests the maintenance 
of this power directly on a principle of public policy in favour of 
freedom of alienation, and so takes away most of raison d'etre of 
the repugnancy rule. Furthermore, the repugnancy rule has not 
been fully applied to incidents other than the power of alienation. 
For example, a covenant restricting the free use of land by an 
owner, as in Tulk v. Moxhay, is just as repugnant to the essential 
incidents of ownership as a covenant not to alienate; but such 
covenants seem never to have been considered invalid on the ground 
of repugnancy. Their enforceability in leases has never been 
questioned, and when attached to estates in fee simple they aie 
enforceable under the law concerning restrictive covenants. Thus, 
being displaced by another rule in its main field of application, 
and never having been applied in the field next in importance, the 
repugnancy rule, it would seem, should go into discard. 
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Lease or Licence 


In the last issue of this Journal it was pointed out (III, 417) 
that the High Court decision in Raidich v. Smith (101 C.L.R. 209) 
made some of the English Court of Appeal decisions on the lease- 
licence question no longer authoritative in Australia. However, 
the authority of these decisions was soon restored by the Privy 
Council decision in /saac v. Hotel de Paris Ltd. ( 1960) 1 W.L.R. 
239), on appeal from the Federal Supreme Court of Trinidad. 

The respondent Company owned the Hotel de Paris, and held a 
lease of two upper floors of a building on the other side of the 
street, which were used as an extension of the Hotel de Paris and 
were called the Parisian Hotel. One Joseph who had bought all 
the shares of the Company agreed to sell some of these to Isaac, the 
price being payable by instalments, and Isaac was put in charge of 
a night bar in the Parisian Hotel on the first floor. Following 
differences between these two persons, a settlement was agreed to 
under which Isaac, who had been running the Parisian Hotel as 
agent for the Company, agreed to pay the balance due on the shares, 
was to remain in occupation of the first floor where the night bar 
was being operated, was to pay all expenses in connection with 
the Parisian Hotel, including the rent payable to the landlord, 
and retain all profits in lieu of dividends on his shares if he acquired 
them. No binding contract was concluded on these terms; but 
nevertheless the parties acted as if one had been made. Isaac 
occupied the premises, paid monthly to the Company “‘as rent’’ the 
amount due from the Company to the landlord (but without getting 
any receipt or acknowledgment), and took all the profits. Isaac 
failed to pay the balance due to Joseph for shares in the Company, 
and eventually the Company took proceedings to recover possession. 
Apparently there was no previous notice to quit except a seven day 
notice from Joseph. 

It was argued on behalf of the appellant Isaac that he was in 
occupation as a monthly tenant. The Privy Council held, however, 
endorsing the statement of one of the judges of the Federal Court, 
that Joseph never intended to accept Isaac as a tenant and that 
Isaac was fully aware of this; and that the relationship between 
the parties was that of licensor and licensee. 

It may well be that even on the High Court view of the law, 
as set forth in Ratdich v. Smith, this could be treated as a case of 
licence and not lease (just as in Raidich v. Smith the case could 
have been treated as a lease without dissent from the Court of 
Appeal licence decisions). But the Privy Council expressly stated 
that ‘‘there are many cases in the books where exclusive possession 
has been given of premises outside the Rent Restriction Acts and yet 
there has been held to be no tenancy’’, and they cited Errington v. 














































114 The University of Queensland Law Journal 


Errington ({1952] 1 K.B. 290) and Cobb v. Lane ({1952] 1 All E.R. 
1199) as instances. The High Court, on the other hand, had treated 
exclusive possession as much more decisive. See especially the 
judgment of Windeyer J. It is probably true that Jsaac v. Hotel de 
Paris Ltd. could have been decided without approval of the broad 
principles laid down in the Court of Appeal decisions, just as Ratdich 
v. Smith could have been decided without dissenting from them. 
But it seems clear that the Privy Council has in fact endorsed them, 
and actually decided on the basis of these principles and not on any 
narrower principle. This being so it is difficult to see how the 
older view favoured by most of the members of the High Court can 
be regarded as holding the field in Australia. 


W. N. HARRISON 


TORTS 
Demise of Re Polemis 

Some 44 years ago an Arab stevedore, engaged in the work of 
discharging cargo from a ship in Casablanca harbour, carelessly 
allowed a plank to fall into the hold of the vessel. From the 
unprepossessing character of this act there followed consequences 
of alarming magnitude. For the plank that fell caused a spark 
which ignited the vessel’s cargo of petrol and in the ensuing fire 
the entire ship was destroyed. 

In the claim which followed these events, the legal problem, 
in the form in which it finaily reached the Court of Appeal, was this: 
Were the charterers liable to the owners for loss of their ship when 
all that could reasonably be foreseen as the result of dropping the 
plank was that some damage would be caused to the vessel, but not 
the damage (destruction by fire) which in fact occurred? The 
Court of Appeal were unanimous in holding the charterers liable: 
the fire, it was said, was the ‘‘direct’’ consequence of negligence 
for which the defendants were responsible. The fact that such a 
consequence was unforeseeable was irrelevant, for a consideration 
of this kind ‘‘goes to culpability, not to compensation’. Or as 
Holmes later put it, ‘‘the tort once established the tortfeasor takes 
the risk of the consequences’’.? 

The principle thus established and known as the rule in Re 
Polemis' has troubled lawyers ever since. Its antecedents were 
few and doubtful;? its progeny in the years that followed were 


1921] 3 K.B. 560 at p. 571 per Bankes L.J., citing Lord Sumner’s dictum 
in Weld-Blundell v. Stephens [1920] A.C. 956, 984. 

2. Holmes-Pollock Letters, vol. II, 88. 

3. Chiefly Smith v. London & S.W. Ry. Co. (1870) L.R. 6 C.P. 14, which can 
be explained on other grounds. 
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equally rare and sometimes illigitimate.4 Amongst its supporters 
it could number Lords Porter and Wright; but its detractors were 
many and in their ranks might be found names such as Pollock, 
Salmond, Goodhart, Denning, Glanville Williams, Wright, and 
Fleming. It is to this controversy, which has for so long rived the 
common law world, that the recent decision of the Privy Council 
in The Wagon Mound® has at last brought relief. 


The facts of this important case were as follows. Defendants 
(appellants) were charterers of an oil-burning ship The Wagon 
Mound, which at a date in October, 1951, was in the process of 
taking in bunkering oil at Caltex Wharf in Sydney Harbour. On 
October 30th a large quantity of bunkering oil was, through the 
carelessness of defendants’ servants, allowed to spill into the water, 
whence it spread 600 feet to the northern shore of the harbour. 
There the oil congealed upon the slipways of a 400 foot wooden 
wharf owned by the plaintiffs and interfered with their use of the 
wharf’s slipways. Plaintiffs’ employees were engaged at the time 
in repair operations involving the use of oxy-acetylene welding 
equipment, and when the presence of the oil became known these 
operations were suspended. Plaintiffs then communicated with 
the manager of the Caltex Oil Co. and as a result of inquiries, coupled 
with their own belief that there was no danger of fire, work was 
again continued. On November Ist oil on the water near the 
wharf caught alight and the ensuing fire destroyed both the wharf 
and the equipment upon it. 


It was for damages for loss of this property that plaintiffs now 
sued defendants. At the trial Kinsella J. made the all-important 
finding of fact, namely, that the defendants ‘“‘did not know and 
could not reasonably be expected to have known that the oil] 
was capable of being set afire when spread on water’’.® This 
finding was based on a generally accepted belief at the time, which 
was later confirmed by the experiments of a distinguished scientist, 
Professor Hunter. He showed that floating oil of this kind would 
not ignite even when molten metal was dropped upon it, but that 
the fire might have begun when smouldering cotton waste, set 
alight in this manner and floating in the water, burst into flames and 
so acted as a wick to raise the temperature of the oil to its ignition 
point. Whatever the actual cause, the judge’s finding of fact 
excluded the possibility of reasonable foresight of the fire. But 
since some damage to plaintiffs’ wharf? was a foreseeable consequence 


\s in the case of Thurogood v .van den Berghs and Jurgens |1951)\ 2 K.B. 
5d7. 

To give it its full title, Overseas Tankship (U.K.) Lid. v. Morts Dock and 
Engineering Co. Ltd. {1961} 2 W.L.R. 126, P.C.; [1961] 1 All E.R. 404. 
6. See [1961] 2 W.L.R. at p. 131. 
i.e., by fouling the slipways. 
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of spilling the oil, and since the fire was a ‘‘direct’’ consequence of 
that spillage, the Full Court of New South Wales was constrained by 
the rule in Re Polemis to hold the defendants liable for the destruc 
tion of the wharf by this unforeseeable fire. 

The defendants in due course appealed to the Privy Council 
who, faced with the choice either of affirming the decision of the 
court below, and with it the rule in Re Polemis, or of reversing 
and so disapproving the rule, unhesitatingly took the latter course. 
Although technically incapable of overruling the Court of Appeal 
decision their Lordships of the Board*® despatched it in language 
which can leave no doubt as to their intention. “In their Lord- 
ships’ opinion,”’ said Viscount Simonds, “‘it should no longer be 
regarded as good law’’.® Having disposed of that troublesome 
case the Privy Council had little difficulty in finding for the de- 
fendants: for, said Viscount Simonds, ‘‘the essential factor in 
determining liability is whether the damage is of such kind as the 
reasonable man should have foreseen’’.1° The fact that some 
foreseeable damage to the wharf would be caused by the presence 
of the oil was irrelevant, since ‘‘the only liability in question | in 
a case of this kind) is liability for damage by fire’. 

It is respectfully submitted that the decision is correct and 
can be fully supported by the considerations of logic and authority 
advanced in its favour. The problem, as Viscount Simonds rightly 
perceived, is relevant mainly to the “‘breach of duty’’ element of 
the tort of negligence, 7.e., to the factual question whether, in the 
given circumstances, the defendant’s conduct conformed to that 
of a reasonable man placed in a similar situation. The conduct of 
a reasonable man is determined by two factors: (i) whether he 
would foresee consequential damage as likely to result from his 
act, and (ii) what precautions he would take to avoid that damage. 
Since the foreseeable Gamage in different situations may vary from 
(at one end) a remote possibility of damage of a trivial kind, to 
(at the other end) a grave probability of serious harm, the reasonable 
man will regulate his conduct accordingly by taking the appropriate 
precautions in each case.!* This is no doubt a complicated way 
of stating what is, after all, simply a principle of common sense 
conduct, but it is to this principle that the decision in Re Polemis 
obliged an artificial construction to be given. For the effect of 
the rule there laid down is to require that the precautions taken 
by the defendant should be those appropriate to damage of a serious 


8. Viscount Simonds, Lords Reid, Radcliffe, Tucker, and Morris. 

9. At p. 138. 

10. At p. 142. 

ll. At p. 141. 

12. Cf. 56 C.L.R. 580, 601, per Dixon, J., and compare « 
1951) A.C. 850, with Paris v. Stepney B.C. [1951] A.C. 367. 


1, Bolton v. Stone 
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and even different kind if such damage in fact occurs even though 
all that is foreseeable is trivial damage in some different form.!% 
As Viscount Simonds himself observes, “‘the rule in Polemis works 
in a strange way. After the event even a fool is wise. But it is 
not the hindsight of a fool; it is the foresight of the reasonable man 
which alone can determine responsibility’’.™ 

This may help to indicate that the question of ‘‘remoteness’’ 
in Polemis was really one of culpability and not, as is inferentially 
suggested by Lord Sumner’s dictum, simply one of compensation. 
“It is vain to isolate the liability from its context and to say that 
B is or is not liable, and then to ask for what damage he is liable. 
For his liability is in respect of that damage and no other. If, as 
admittedly it is, B’s liability (culpability) depends on the reasonable 
foreseeability of the consequent damage, how is that to be deter- 
mined except by the foreseeability of the damage which in fact 
happened—the damage in suit. And if that damage is unfore- 
seeable so as to displace liability at large, how can the liability be 
restored so as to make compensation payable’. 

In place, therefore, of the Polemis principle (the test of fore- 
seeability of any damage, plus consequences which are direct and 
physical) his Lordship now proposes a new test, or, rather, a 
reversion to the old. This test, as has already been stated, embodies 
the principle that in determining liability the question is whether 
the damage is of such a kind as the reasonable man would have 
foreseen.!° It is thought that in applying this principle the courts 
must still be asked to give to the problems before them a somewhat 
pragmatic solution. In The Wagon Mound itself the damage 
actually suffered by the plaintiffs was, in one sense, of the same 
kind as that foreseen—in both instances damage to property in 
the form of the plaintiffs’ wharf. It is clear therefore that the 
division of damage in kind into ‘“‘damage to property’’ and ‘“‘damage 
to the person’’ is insufficiently refined. On the other hand it is 
most improbable that his Lordship intended to relieve from liability 
the defendant who foresees harm but who cannot foresee its precise 
extent or the exact manner in which it takes place. This brings 
us back to the problem which perhaps initially precipitated the 
whole difficulty, the case of the man who dies from a slight injury 
because of his abnormally fragile skill. A sufficient answer can 
consistently be given to these questions by saying that death by 
injury is (legally, at least) damage of the same kind as an injury 
short of death. The distinction may in some cases be a fine one 


13. Some of the difficulty may have been created by confusing ‘‘carelessness”’ 
with “‘negligence’’. 

14. [1961] 2 W.L.R. at p. 140. 15. At p. 141. 

16. Compare Salmond on Torts: Ist Edition (1907) at p. 107. The position 
is otherwise where, apart from the abnormality, the injury would not 
have happened at all: Pritchard v. Post Office (1950) W.N. 310. 
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but his Lordship was prepared to accept that it exists in the case 
of nervous shock: “‘the test of liability for shock is foreseeability 
of injury by shock’’.!* 
Perhaps the problem can be partly solved by the application of 
a further criterion implicit in the test of foreseeability. What one 
can foresee depends upon the state of one’s knowledge at the 
relevant time. ‘‘Knowledge’’, as Lord Asquith has told us, “‘is of 
two kinds, one imputed, the other actual’’.!8 The law of torts is 
concerned chiefly with the former: it embodies the experience 
common to mankind and is therefore possessed by the reasonable 
man. If his experience tells him that damage is the probable 
consequence of certain conduct then that consequence is foreseeable. 
Nervous shock, our experience tells us, is (like death) a common 
consequence of physical impact, but is this so where the shock 
proceeds simply from vision or oral report of the injury and not 
from the injury itself? This problem has already faced the courts 
for over half a century and it seems unlikely that generalizations 
can be made. Actual knowledge has a similar operation: it seems 
highly likely that the defendants would have been liable in the 
instant case had they actually known that their oil might be fired 
in the manner suggested by Professor Hunter. But they did not 
know this and in the then existing state of scientific knowledge 
could not have been expected to know it, for ““who knows or can be 


assumed to know all the processes of nature ?’’!® 


So much for culpability. The above is not, however, intended 
to suggest that the decision has no relevance to compensation. 
Relevance it has, but in a sphere more limited than Polemis formerly 
allowed us to believe. Here we are concerned primarily with 
questions of causation, for which a single, intelligible test now 
exists—the test of reasonable foreseeability of the consequence. 
The ‘‘direct cause’, and its uncouth companions, the ‘‘chain of 
causation’”’, the nova causa and novus actus interveniens, which lead 
‘nowhere but to never-ending and insoluble problems of causation’ 
are henceforth no more. This, though it cannot avoid, ought at 
least to simplify the task of the courts in those acutely complicated 
cases. 
In conclusion it may be said that the Privy Council’s decision 
has fulfilled the long-felt need of placing the tort of negligence 
on a logical and intelligible footing. That it conforms with the 


17. [1961] 2 W.L.R. at p. 141. 

18. Victoria Laundry v. Newman Industries [1949] 2 K.B. 528, 539. The 
test for measure of damages is now the same for contract and tort. 

19. [1961] 2 W.L.R. at p. 142. Will the answer in the present case be the 
same if those facts ever arise again ? 

At p. 139. 
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recent tendency *! not to extend the area of tortious liability 
without fault is, for the present writer, a source of small regret. 
‘For it does not seem consonant with current ideas of justice or 
morality that for an act of negligence however slight or venial . . . 


the actor should be liable for all consequences however unforseeable 


> 


and however grave.’’22 


B. H. McPHERSON, * 


Occupiers and Trespassers. 

The decision of the High Court in Commissioner for Railways 
v. Cardy’ in recognizing the existence of a duty of care on the part 
of occupiers towards persons who on the traditional approaches of 
the common law would clearly be trespassers has done much to 
dispel the fog of unreality which has hung round the judicial 
approach to the question of entrants whose presence has not been 
licensed by the occupier but whom he has not been energetic enough 
to repel. It also contains a considerable assault on the view which 
by inferring a licence which did not exist treated persons as licensees 
who were really in fact trespassers. 

The facts were not complicated. The New South Wales 
Commissioner for Railways owned and occupied a large area of 
about five hundred acres in the Sydney industrial suburb of Clyde. 
Part of this area was used as a dump on which was tipped among 
other debris ashes from the fire boxes of locomotive engines. In 
some cases the ashes would contain live and burning coals. The 
ashes had banked up but below the surface much of the material 
would remain in a smouldering condition. There was a road and 
certain tracks in the area which were open to pedestrians and led 
from streets on one side of the area to streets on the other. There 
was also evidence that people particularly children would diverge 
from the road and track to visit and fossick round the dump. There 
was also evidence of sporadic and intermittent warnings given by 
railway officials to keep off the dump and of occasions when officers 


would warn persons whom they found on the dump, such as children, 
to leave. 


The plaintiff, a boy aged fourteen and a half years, wandered 
over the dump area and was severely injured when, going down a 
bank of ashes, his feet went through the surface and contacted the 
hot ashes underneath. The boy had played on the site years ago 
but had gone to live in the country and the day of the accident 


Manifested in Read v. Lvons [1947) A.C. 156; Fowler v 
1 QO.B. 426. 
22. [1961] 2 W.L.R. at p. 139. 
* B.A. (Natal), B.A., LL.B. (Cantab.) Lecturer in Law in the University 
of Queensland. 
1. (1960) 32 A.L.J.R. 134, [1951] A.L.R. 16. 
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was the first occasion on which he had visited the dump since his 
return. 

The action in the Supreme Court of New South Wales was 
fought on the basis that to succeed the boy would have to establish 
that he was on the premises with the leave and licence of the 
occupier and the trial judge directed the jury on the conventional 
lines. The jury brought in a verdict for the plaintiff and it was 
assumed on appeal to the High Court that they must have found 
that the plaintiff was a licensee and that the danger on the property 
was in the nature of a “concealed trap’. An appeal to the Full 
Court of New South Wales from the decision was dismissed and the 
Commissioner appealed to the High Court which, with Menzies J. 
dissenting, dismissed the appeal. 


McTiernan J. and the dissenting justice, Menzies J., were 
content to consider the problem on the orthodox approach of 
‘license or no license’, the former finding that the jury was justified 
in inferring a tacit permission, the latter concluding that assent 
could not be inferred from inadequate attempts to prevent tres- 
passing. Windeyer J., whilst of the view that there was a wider 
duty transcending the special rules concerning the duties of occupiers 
towards entrants, also thought that as the authorities stood the 
matter could be put on the conventional basis that the plaintiff 
should be considered a licensee and on this basis the jury’s verdict 
was sufficiently supported by the evidence. 


In spite therefore of the long and careful analysis of Windeyer 
J. and his admirable analysis of the developments which led to 
qualifications of the rule that the trespasser came at his peril, the 
greatest interest lies naturally in the bolder approaches of Dixon 
C.J. and Fullagar J. 


These two learned justices took the course, which might well 
appal the conventionally minded, of deciding the case on a legal 
basis which had not been litigated in the court below. Both faced 
the fact that the boy was in reality a trespasser; both found there 
was nonetheless a duty. Dixon C. J. regarded as purely fictional 
the attempt to convert a trespasser situation into one of licence by 
the doctrine of implied or imputed permission. The duty of the 
licensor was formulated on the assumption that by his voluntary 
act he gave consent to the presence of visitors on the land. Such 
a basis was absent when it was clear that if the question had been 
put to the occupier he clearly would not have consented to the 
presence of persons on the land even though the attempt he made to 
exclude them was half-hearted. In His Honour’s view it was time 
to discard the fiction. The basis of the duty was not to be found 
in fictitious imputed consent but rather from a combination of 
circumstances viz. the dangers which attend the use of the premises, 
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the circumstances that the premises are to the knowledge of the 
occupier frequented and that in spite of the knowledge which the 
occupier has of the danger, he takes no precaution to safeguard the 
entrants from that danger. He thought that the basal principle to 
be invoked by no means involved the imposition upon occupiers of 
premises of a liability for want of care for the safety of trespassers. 
The rule remained that a man trespassed at his own risk and the 
occupier was under no duty to him except to refrain from inten- 
tional or wanton harm to him. However a duty existed where to 
the knowledge of the occupier premises are frequented by strangers 
or are openly used by other people and the occupier actively creates 
a specific peril of which the persons so using the premises are 
unaware and which they are unlikely to expect or continues its 
existence. 

The judgment of Fullagar J. is more explicit as to the source of 
the wider duty. He pointed out that the particular rules evolved 
as to the respective duties towards licensees and invitees were only 
relevant to the particular relationship of entrant-occupier; they did 
not abrogate the general law of negligence which might found a 
wider duty. Similarly the denial of any special ‘occupier’ duty 
towards a trespasser did not mean that circumstances over and 
above the character of the occupier as a trespasser might not give 
rise to a general duty of care. This view of the matter follows on 
from the approach of the same learned justice in Rich v. Commis- 
sioner for Railways® but goes beyond it as the latter case might well 
have been described as one of ‘“‘current operations’. He found the 
basis of the wider liability in the instant case in the “‘neighbour”’ 
principle of Lord Atkin in Donoghue v. Stevenson.® 

Whilst the views of Dixon C.J. and Fullagar J. involve a wide 
and flexible approach dependent upon the facts of each case it is 
obvious that the varieties of fact situation which could rise may in 
the future compel very careful analysis in judicial directions to 
juries. Are the limits to be set only by a principle of “‘foresee- 
ability’’ or are they narrowed by a requirement that the danger 
must be one ‘‘actively created’? Is the occupier, who has tempor- 
arily to leave his house vacant, to be liable to idle folk who might 
come to pry and fossick around an apparently empty house or even 
indulge in some mild pilfering because he knows there is a danger 
there and that such people might well be likely to be attracted by 
the sight of an empty house? Are we to have classes of ‘‘good’’ 
trespassers and ‘‘bad”’ trespassers ? Such questions are perhaps 
not quite answered by the consideration that the existence and 
measure of the duty must be determined by the circumstances of 


each case. 


2. (1959) 32 A.L.J.R. 176. 3. [1932] A.C. 562. 
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It may be doubted whether the older rules applicable to the 
position of trespassers who were recognized as trespassers and not 
disguised as licensees, were quite so inelastic as many think. The 
older formulation recognised not only a duty to refrain from wilful 
injury to trespassers but also one not to act in reckless disregard 
of his presence. As Windeyer J. points out, in some of the cases 
“reckless disregard’’ has been interpreted as amounting to little 
more than lack of reasonable care.4 It is true that the older 
formulation envisaged positive acts of misfeasance but the common 
law has furnished numerous examples of gradual expansion of 
earlier formulated principle. Such an approach may furnish more 
opportunities for wise judicial control than an application of a pure 
“foreseeability’’ test. 


E. I. SyKkeEs.* 


TRUSTS 


Non-Charitable Purpose Trusts —The question whether a valid 
trust can be created for non-charitable purposes has now been 
definitively answered by the Court of Appeal in England in a judg- 
ment which is in complete accord with the recent decision of the 
Privy Council on appeal from the High Court of Australia in Leahy 
v. Att. Gen. for New South Wales... In re Endacott? a testator gave 
his residuary estate to a parish council “for the purpose of providing 
some useful memorial to myself’. It was argued that this was a 
valid charitable gift, or alternatively that it fell into that class of 
trusts for non-charitable purposes which, though not charitable, 
will nevertheless be enforced by the courts. The Court of Appeal 
rejected both contentions. It is with the second argument only 
that this note is concerned. 

The leading principle is that a trust will be valid only if it is 
constituted for the benefit of individuals or for purposes which the 
law recognises as charitable. This rule has been expressed in 
numerous decisions, including Morice v. Bishop of Durham,’ Bowman 
v. Secular Society Ltd.,4 and Leahy’s Case,? and was re-affirmed in 
the case under discussion. In the words of Lord Evershed M.R., 
‘‘no principle perhaps has greater sanction or authority behind it 

4. As in Mourton v. Poulter [1930| 2 K.B. 183; Addie v. Dumbreck [1929 

A.C, 358. 

*B.A. (Old.), LL.D. (Melb.); Reader in Law in the University of Queens- 

1. [1959] A.C. 457. 
2. [1960] 1 Ch. 232. 
3. (1804) 9 Ves. 399, 405 (Grant M.R.). 


4. [1917] A.C. 406, 441 (Lord Parker of Waddington). 
5d. Op. cit., at pp. 478-9. 
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than the general proposition that a trust by English law, not being 
a charitable trust, in order to be effective, must have ascertained 
or ascertainable beneficiaries’’.® 

There are two grounds upon which this principle has been 
explained. One is that a distinction is drawn between charitable 
and non-charitable purposes on the basis that while trusts for 
charitable purposes are legally certain, trusts for non-charitable 
purposes may be so uncertain that the courts will be unable to 
determine whether the trustee has carried out the trust.?_ It is a 
corollary of this that where the non-charitable purpose is sufficiently 
definite the trust is valid. This explanation seems to have pre- 
vailed with Roxburgh J. who, in the unreported case referred to in 
argument of Jn re Catherall decd., held valid a disposition to a vicar 
of a sum of money for a suitable memorial to the testator’s parents 
and sister. It is perfectly true that trusts for “‘benevolent’’ or 
‘patriotic’ purposes, which are non-charitable purpose trusts, have 
been held to fail on the ground of uncertainty; but even where the 
non-charitable purpose lacks nothing in definiteness, trusts for such 
purpose fail on the other explanation of the general principle which 
was admirably expressed by Roxburgh J. himself in Re Astor's 
Settlement Trusts.8 This is that there can be no trust in the absence 
of someone to enforce the trustee’s obligation. This explanation 
is also that given by Viscount Simonds in Leahy’s Case. 

The Court of Appeal recognised that exceptions had been 
admitted to this principle in the case of trusts for the maintenance 
of animals and tombs, but was not prepared in any way to add to 
the number of ‘‘those troublesome, anomalous and aberrant cases’, 
as Harman L.J. termed them.® 


If trusts for non-charitable purposes fail as trusts, may they 
take effect as powers? In characteristically vigorous language 
Ames long ago observed: ‘“‘The only objection that has ever been 
urged against such a gift is that the court cannot compel A to act 
if he is unwilling. Is it not a monstrous non sequitur to say that 
therefore the court will not permit him to act when he is willing ?’’!° 
But if property is vested in trustees upon trusts which fail, their 
right to apply it to non-charitable purposes instead of holding it 
for those entitled under the resulting trust must depend upon two 
considerations: first, that the porported trust should be capable of 
being interpreted as the grant of a power; and secondly, that the 
grant of the power should itself be valid. 


6. [1960) 1 Ch., at p. 246. 

7. This is the way in which the observations of Grant M.R. in Morice v. 
Bishop of Durham are explained in Keeton: Law of Trusts, 7th Edition, 
p. 127. 

1952) Ch. 534, 542. 

9. (1960) 1 Ch., at p. 251. 

10. The Failure of the Tilden Trust (1891) 5 Harv. L.R. 389, 395. 
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With respect to the first of these matters, Gray’s observation 
that an invalid trust cannot be tortured into a valid power has been 
echoed by Jenkins L. J. in Inland Revenue Commissioners v. Broadway 
Cottages Trust,“ where he stated that ‘“‘we do not think that a valid 
power is to be spelt out of an invalid trust’. In re Endicott, the 
Court of Appeal did not discuss this matter in detail, but Lord 
Evershed M.R. observed that “‘the proposition stated in Mr. Morris 
and Professor Barton Leach’s book (p. 308) that if these trusts 
should fail as trusts they may survive as powers, is not one which I 
think can be treated as accepted in English law’’.? 


Even if the invalid trust can be interpreted as a power to apply 
the property to a non-charitable purpose, or if the testator expressly 
frames his disposition not as a trust but as a power, it may happen 


that the power itself will not be supported. The grant of the power 
must of course not infringe the perpetuity rules and must be suffi- 
ciently certain; but in addition it must not involve a delegation of 
the power of testamentary disposition. It is significant that in 
Leahy’s Case Viscount Simonds, after pointing out that no one can 
enforce a non-charitable purpose trust, observed that from the fact 
that the trustees were not themselves the beneficiaries, yet the trust 
fund was in their hands, and that they may or may not think fit 
to carry out their testator’s wishes, it would seem that “the testator 
has imperfectly exercised his testamentary power; he has delegated 
it, for the disposal of his property lies with them, not with him’’.8 


K. W. RYAN. 


1955) Ch. 20, 36. 
1960) 1 Ch., at p. 246. 
1959} A.C. at p. 484. 








